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THE WASHINGTON “SAFE BURGLARY” CONSPIRACY. 


THE Washington “Safe Burglary’ Conspiracy well deserves to 
be classed among celebrated cases. Tlie parties to its concep- 
tion and its execution, or to its non-professional defence before 
Congress and the courts, embraced all ranks of society, from the 
lowest order of thieves to the very aristocracy of cracksmen ; 
from the detectives who co-operated with all these, to the prin- 
cipal subordinates and to the chief of the government’s Secret 
Service force; from the vile order of lawyers, —if they can be 
styled such without profaning the title, — through whom thieves 
negotiate with officers of the law, to the United States District 
Attorney, in the very capital of the nation; from the detective 
force of the city to its Board of Metropolitan Police; from cooks 
and waiters in the Washington Club to the contractors and splen- 
did jobbers who feasted and plotted around its tables; from the 
lowest order of politicians to State officials of high degree and 
great pretence of respectability ; from committee clerks to repre- 
sentatives and senators in Congress: and, lastly, from employés 
of low grade in the Executive Department to the official house- 
hold of the President. Representatives from all these classes 
were either engaged in concocting and executing the crime, or 
in equally reprehensible and long-continued efforts to save its 
perpetrators from punishment, not through the proper methods 
of retained counsel, but by the corrupt means which political 
workers can command. Some of the persons thus indicated ap- 
peared dimly in the conspiracy, but with sufficient distinctness 
for full identification. 
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The matter was first partially investigated by a committee of 
Congress, then by the Treasury Department and the Department 
of Justice; was tried next before the criminal court of the Dis- 
trict of Columbia ; was again investigated by a committee of Con- 
gress, and tried a second time in the District Court. The facts 
established by these various inquiries have not as yet been col- 
lected and arranged in proper order. The present article is an 
attempt so to collect and arrange them. 

The safe burglary was one of the many weapons by which the 
long notorious ** District Ring’? sought to paralyze the efforts of 
those citizens who were trying to expose its corruptions. This 
Ring had several times defeated investigation, through its firm 
hold upon prominent politicians in each party. Its success had 
made it confident, insolent, unscrupulous, and defiant. But dur- 
ing the summer of 1873 an attack of such power was made upon 
it by the independent press, as precluded interference in its be- 
half on the part of politicians, and forced an investigation. There 
were some weak efforts in each House to oppose a resolution of 
inquiry, and, after it passed, bold attempts were made to pack the 
committee which was ordered. But at length these all failed, 
and this gigantic Ring was brought face to face with a joint 
committee of Congress, which voted to conduct an open investi- 
gation, and admitted to its sessions the active correspondents of 
the press which had waged such effective war against the Board 
of Public Works. 

The investigation had been ordered upon the request of a 
number of leading citizens of the District of Columbia; and these 
memorialists selected Mr. Columbus Alexander, a man of wealth, 
prominence, and unsullied character, to appear with counsel, and 
represent them before the committee. Mr. A. R. Shepherd, gov- 
ernor of the District, also attended with counsel, in behalf of 
the Board of Public Works, of which he was president. The 
secretary of the District, Mr. Richard Harrington, who was also 
Assistant United States Attorney for the District of Columbia, 
and, in practice, the actual District Attorney, appeared as one of 
the governor's counsel. Mr. Harrington was a young gentleman 
of noted family in Delaware, who had advanced rapidly at the 
bar of the District, and was a general favorite with the judges of 
the court, with his seniors in the profession, and with a large 
circle of friends. He had high hopes and laudable ambitions, 
and a brilliant future seemed opening before him. 
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The investigation was ordered in February, 1874, and the ex- 
amination of witnesses began March 5th. A week or ten days 
later it became evident to the Ring that the inquiry would be a 
thorough one. Among the first witnesses called was John O. 
Evans, the most prominent contractor under the Board. Upon 
being ordered to produce his books, although he had been carry- 
ing on immense contracts, he presented a few small ledgers, in 
which were scant entries that threw no light upon his real trans- 
actions. These books, though purporting to have been in con- 
stant use for many months, were entirely new, and the entries in 
them were of most suspicious freshness. 

Mr. Alexander, in behalf of the memorialists, denounced these 
books as spurious, and the conduct of those presuming to palm 
them off on a committee of Congress as insolent and audacious. 
The anxiety displayed by the memorialists to obtain the real 
books of Mr. Evans seems to have suggested the conspiracy 
which resulted in what is now so widely known as the Washing- 
ton Safe Burglary. The theory of the plot, since fully proved, 
was, that if the memorialists could be placed before Congress 
and the country as allied with thieves and skilled cracksmen, 
employing them to commit burglaries, and blow open and rob safes 
in desperate attempts to secure evidence against the Board, they 
would be disgraced at the outset, and rendered powerless for 
harm. It was further contemplated so to arrange the conspiracy 
as to secure the arrest of Mr. Alexander, and possibly the other 
prominent memorialists, who were accustomed to meet nightly at 
his residence, by tracing those who were acting the part of bur- 
glars to his house, and arresting the whole as accomplices, while 
the pretended thieves were delivering a lot of Evans's stolen 
books. With Harrington as prosecuting attorney, the memorial- 
ists in jail, and the thieves as witnesses for the United States, it was 
believed such a storm of indignation could be raised against the 
methods adopted by the enemies of the Board as would justify 
Congress in repudiating the memorialists, and abandoning the 
investigation in disgust. To the execution of such a scheme, it 
was necessary to have full control of the building from which the 
books were to be taken. Such a place was the office of the United 
States District Attorney, which was practically under the con- 
trol of Mr. Harrington; and it was decided that his safe should 
be filled with such books as the memorialists had shown a desire 
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to obtain, should be then blown open by burglars, and the con- 
tents be carried to Mr. Alexander's house. 

It seems incredible that the earliest traces of such a conspiracy 
should be found in the White House. But upon this point the 
evidence is clear. General Babcock, the secretary of the President, 
in his capacity as Commissioner of Public Buildings and Grounds, 
had been charged by law with making certain measurements of 
work done under the Board of Public Works, upon which large 
sums of money had been paid. The memorialists charged that 
these measurements were grossly in excess of true computations ; 
and thus the investigation which they were prosecuting was di- 
rected also against General Babcock. 

Soon after the inquiry ordered by Congress was fairly opened, 
General Babcock called on Mr. Banfield, Solicitor of the Treasury, 
who, under the Secretary, has immediate direction of the Secret 
Service Division of that department, and asked to have Colonel 
Whitley, the chief of that Division, whose main office was in New 
York, aid in his defence. Colonel Whitley and his force had 
previously performed a variety of detective work for the Presi- 
dent’s secretaries, and the relations between the force and the 
subordinate officials about the White House were intimate. As 
an instance: in 1871, Babcock sent W. D. Moore, then an asses- 
sor of internal revenue in Texas, with a letter to Whitley, saying, 
Moore had in charge a matter of interest to all of them. Whitley 
at once placed it in the hands of Nettleship, his chief assistant. 
As appeared from the letters of these three persons, it was a 
plan for kidnapping Mr. Perry, formerly commercial agent in 
San Domingo, from Providence, R. I., and taking him to 
Texas, to answer a charge of murder, which had been trumped 
up by Moore, in order to imprison Perry and prevent him 
from appearing as a witness before the Senate committee then 
investigating the San Domingo affair. This plot failed. Sub- 
sequently Moore figured prominently in connection with Bab- 
cock’s defence in the late whiskey trials, and in still later efforts 
to defame Secretary Bristow. Soon after the latter resigned, 
Moore, in accordance with an order from the White House, 
was promoted to be the chief of special agents in the Treasury 
Department. 

In accordance with Babcock’s request, the order was given to 
Colonel Whitley, who reported on the 11th of March, promising to 


THE WASHINGTON “ SAFE BURGLARY’’ CONSPIRACY. 405 


do all he could. On the 14th Babcock asked Solicitor Banfield 
to telegraph Whitley, who had gone to New York, to return that 
night and call the next morning at Babcock’s house to meet 
Harrington at breakfast. Whitley came, but was too late for the 
breakfast. Finding Babcock at the White House, he was directed 
by him to go to the Washington Club House, where he would 
find Harrington, who would tell him what was to be done. Ban- 
field accompanied Whitley, found Harrington, and a full consul- 
tation took place between the last two named. Here was the 
firm foundation for the conspiracy, without which it would hawe 
been impossible to erect the superstructure ; for the secret service 
force of the government could not have been commanded for such 
work unless its chief had been thoroughly convinced that he could 
rely upon support and protection from what seemed the power 
next the President himself. It was not until a very late day in 
the investigation of the case that the above facts in regard to 
General Babcock came to light, and formed the basis of his in- 
dictment. They were admitted; but as the evidence did not 
prove that he mentioned the safe burglary to Whitley, it was 
claimed that he sent for the latter to help him in other ways, 
and that if Whitley and Harrington afterwards concocted the 
safe burglary, it was without Babcock’s knowledge and he was 
in no way responsible for it. Evidently, however, with the 
full knowledge of the leading spirits in the District Ring, but 
under the more immediate direction of Harrington, the plot de- 
veloped rapidly. Whitley worked boldly, as one enjoying perfect 
immunity. He not only put his chief assistant, Nettleship, upon 
the job, but other prominent operatives in the force; and even 
two detectives, occasionally employed, — namely, Michael Hayes 
and Gustave Zirruth, — were assigned parts in the work. 

The conception of a crime designed so to blacken the reputa- 
tions of prominent and honorable citizens as to render them in- 
famous, and not only effectually to disgrace them, but to insure 
their arrest and imprisonment, is sufficient proof that those who 
originated and encouraged it were capable of blacker deeds than 
the bitterest enemies of the District Ring had ever charged upon 
it. The boldness which marked all their dealings may be meas- 
ured by the unhesitating manner in which they employed the 
whole machinery of the government’s secret service force, the 
power of the United States Attorney’s office for the District where 


- 
j 


406 THE WASHINGTON “SAFE BURGLARY” CONSPIRACY. 


Congress was sitting, the police force of the District, and a com- 
pany of thieves and burglars, using them all under the very eyes 
of the government to defeat an investigation then in progress by 
the order of both Houses. 

While Colonel Whitley was considering the best means of aid- 
ing General Babcock and the District Ring, the dispute occurred 
before the committee over the books produced by Evans, and the 
anxiety of the memorialists to obtain the originals became very 
clear to the Ring. This put an end to all hesitation over plans. 
Cotonel Whitley returned to New York, and the arrangements 
for the safe burglary were promptly begun. After consultation 
with Nettleship, the latter went to his home in Newark, and 
employed Gustave Zirruth, a German residing there, who had 
formerly acted as a detective for Whitley, to come to Washing- 
ton, and endeavor to open communication with Columbus Alex- 
ander, through Mr. Demaine, a German surveyor, who had been 
employed by the memorialists to test some of General Babcock’s 
measurements. The results of these tests had shown outrageous 
discrepancies in favor of contractors and the Board; and while 
Demaine presented the means of easy access to Alexander, it 
would also be most satisfactory to the Ring if he too could be 
dragged down with the rest. Zirruth visited Washington, where 
he passed under the name of Miller, and, meeting Demaine, 
asked his advice about real estate and localities in the city, 
under pretence of buying property and establishing a beer 
saloon. Meanwhile, the memorialists were vigorously pushing 
their work before the committee, Nettleship was on the ground 
watching, and the scheme to crush them did not seem to pro- 
gress rapidly enough under Zirruth. Whitley sent one Dart, a 
member of his force, to summon to his office a former detective 
in his service, named Michael Hayes, and arranged with him to 
start at once for Washington and report to Nettleship. Upon 
his arrival there, not finding the latter at the hotel designated by 
Whitley, Hayes telegraphed his failure to the chief. Soon, how- 
ever, through a friend whom he happened to meet, Hayes found 
Nettleship, received full instructions, and was put in communica- 
tion with Zirruth, who had already drawn Demaine into conver- 
sation about the Board of Public Works, the investigation in 
progress, and the missing books of Evans. Upon Hayes’s arrival, 
Zirruth again met Demaine, and told him he had heard a friend 
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declare that he knew where these original books were, and that 
they could be obtained. Demaine was naturally interested ; and 
a few days later Hayes was introduced, under the name of Butler, 
as the man who knew the whereabouts of the books. 

Demaine was easily induced to present Hayes to Alexander. 
Hayes approached the subject with some skill, and tried to draw 
from Alexander a promise to pay largely for efforts necessary to 
procure the books. Alexander, however, said they were not buy- 
ing testimony, and that he would pay only the cost of transporta- 
tion, and such minor expenses as might be incurred in bringing the 
books to the city. He tried to ascertain from Hayes the location 
of the books, but without success, Hayes saying he might tell 
him at a subsequent interview. When this took place, the time 
for producing them was postponed nearly a week. Hayes then, 
under the direction of Nettleship, went to New York, and tried 
to hire a burglar of his acquaintance, who had been in state 
prison, to go on to Washington, and blow open the safe. This 
man refused, and Hayes telegraphed the decision to Nettleship. 
The latter, however, had also gone to New York to see about the 
matter, and on meeting Hayes told him he had engaged another 
man, and after pointing him out directed Hayes to return to 
Washington and see Alexander. Upon going to the appointed 
rendezvous, Hayes found two men instead of one; but Nettleship 
informed him that this was all right. The reason for this change 
is significant, as showing the intimate relations which exist be- 
tween thieves and detectives, the government force not excepted. 
As the plot involved arrest and several weeks’ confinement in jail 
for the burglar who should carry the books to Alexander's door, 
Bliss, the professional burglar who had been employed, declined 
to undertake this part of the job, because he was then wanted 
by the authorities for a robbery committed some time before in 
New Hampshire, and, if arrested in Washington, he might be 
identified and taken there. He therefore suggested Benton as 
one who could assist at the blowing open, carry the contents of 
the safe to Alexander, and spend a few weeks in jail for a lib- 
eral compensation. 

Bliss, the professional employed by Nettleship, belonged to the 
aristocracy of burglars. He lived in a brown stone house in 
New York, drove a splendid team, owned a private box at the 
theatre, and employed a lawyer, one Somerville,as go-between in 
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the necessary negotiations which such gentlemen have with 
detectives and the other lower orders of law officials. This 
Bliss had been connected with some of the most noted and skil- 
ful bank robberies of later years, had served a partial term in 
Sing-Sing, and been pardoned out by Governor Dix upon the 
representation of Whitley, made through the Attorney-General, 
that his assistance and evidence were needed to convict parties 
who had robbed the Treasury at Washington. He had seen such 
service in the penitentiary as would disqualify him as a witness, 
if detected and called upon to testify; and this was one of the 
elements of their case which the conspirators did not neglect. 
On the other hand, the evidence of the one selected to carry the 
books to Alexander was wanted, and so a common thief, who 
could turn State’s evidence, was chosen. 

Thus the actors in the safe-breaking were upon the ground, 
and such relations with the memorialists and their engineer had 
been established as were thought sufficient to the consummation 
of the plot. It remained for Mr. Harrington and his co-conspir- 
ators to put his premises in order, and superintend its execution. 
This required, of course, the aid of the Metropolitan Police; and, 
as it would never answer to call them to make arrests during the 
actual progress of the burglary, it was necessary to lay some 
foundation in advance for mentioning the matter to the Chief of 
Police, and inducing him to adopt such line of action as Harring- 
ton should suggest. 

Arthur B. Williams, a Washington lawyer, long a friend of 
Harrington, and formerly associated with him in defending petty 
criminal cases, but a man far below him in legal standing, was 
despatched to New York, ostensibly to look up Kirtland, after- 
wards a most notorious witness before the investigating com- 
mittee, and the man who received $72,000 for helping to obtain 
the noted De Golyer contract from Governor Shepherd, through a 
business partner of Shepherd’s, though, as the evidence showed, 
without the knowledge of the latter. Whether Williams met 
him on this occasion does not appear; but about the same time 
Kirtland wrote to a friend in Washington: “I am perfecting a 
scheme that will, I expect, knock the legs out from under a cer- 
tain crowd.” This was on the 15th of April. The safe was blown 
open on the night of the 23d of April. On the 20th Williams 
was in New York, having been sent there by Harrington to 
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consult with Nettleship and Whitley. On the same day an. 
anonymous letter was prepared, and mailed from New York to 
Harrington, purporting to come from a thief, and in thieves’ lan- 
guage informing him that the writer had been engaged to * blow” 
his safe for $500 and half the “swag;” but that after: incurring 
an expense of $80 for tools, he had been set aside, and in 
revenge wrote to tell Harrington of the plot. The letter further 
named the 22d or 23d as the time when the safe was to be 
robbed ; and added, that the person at the bottom of the whole 
thing, the ‘* head bloke,” lived in Washington, and if Harrington 
would watch and follow the parties, or, as the letter read, * pipe 
them. off,’ he could ascertain the truth of what was written. 
Harrington received this letter on the 21st, and having ordered 
Williams home by telegraph, and requested Nettleship to come 
with him, the immediate actors in executing the plot were all 
assembled in Washington. 

On the 22d, by direction of Nettleship, Hayes visited Harring- 
ton’s office, was shown by him into the back room where the safe 
was, and left alone a short time. After a few moments Harring- 
ton returned, when Hayes, as he was instructed to do by Nettle- 
ship, asked some questions about counterfeiting cases, and was 
referred by Harrington to the Treasury Department. Under 
the arrangement made for purposes of safety, Hayes was to 
exchange no communication with Harrington on the subject of 
the burglary. On his asking for an appointment for the next 
day on some further business, Harrington named one o'clock. 
At that hour Hayes called with Bliss, the professional cracks- 
man, and the two were shown into the back room by Harrington 
and left alone. Bliss went at once to the safe, which had been 
left open, and made a careful examination of it. When Har- 
rington entered, the conversation of the day before about coun- 
terfeiting was repeated with the same result, and Hayes and 
Bliss left. During the afternoon Hayes walked several times 
with Benton, the second man who had come from New York, 
over the route from Harrington’s office to Alexander’s residence, 
a distance of eight blocks. Benton’s part was to help Bliss, and 
carry the contents of the safe, after Bliss had blown it open, to 
Alexander. The way was to be left clear for Bliss to escape, by 
the alley in the rear of the office. Benton was to ring and insist 
upon seeing Alexander, and, while delivering his goods, was to 
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be arrested, together with Alexander, and any one who might 
be with him. After a short time Benton was to be accepted as 
a government witness, discharged on bail, and allowed to escape. 
Bliss, during the day, coached Benton in what he was to say 
after arrest. After a suitable delay, and exhibition of reluctance, 
he was to “ give Alexander away ;” but be sure and do this either 
to Harrington or Clarvoe, the chief of the Washington detec- 
tives, who would be on the ground to make the arrest. Hayes 
also took word to Bliss and Benton, that they would find friends 
watching in the building. During the afternoon Harrington went 
to John O. Evans’s office, and the two came together to Harring- 
ton’s office with some of Evans’s books, which were placed in the 
safe by Harrington. About dusk Hayes called at Alexander’s, 
introduced Benton as the man who would bring him the Evans 
books that night, and made another attempt to have Alexander 
say he would pay money for them. Failing in this, he, in the 
presence and hearing of the thief, put words into Alexander’s 
mouth, implying a previous promise to pay money, and left. 

It seems to have been the impression that the job could be 
completed, and Alexander and all who were consulting with him 
that night be arrested and locked up before midnight, as a supper 
had been ordered at the Washington Club House by Harrington, 
where most of the prominent characters of the District Ring 
would be, doubtless to celebrate the downfall of the memorialists. 
Early in the evening Harrington had a consultation with Major 
Richards, the chief of Metropolitan Police, — who, without doubt, 
was in utter ignorance of the plot in which it was sought to have 
him play an unsuspecting part, — and showed him the anonymous 
letter from New York. He told Richards that the safe contained 
only papers without special value, and he was convinced, if the 
effort should be made to rob it, that it would be found it was 
done in the hope of procuring evidence to use against the Board 
of Public Works. Therefore, he did not want the robbers inter- 
fered with if they came, but desired them followed, and _par- 
ticularly any one who should bring out a bag or bundle. He 
expressed the opinion to Richards that no one but Columbus 
Alexander would put up such a job; and, if the thief should take 
the contents of the safe to Alexander’s house, he wanted those 
following to let him go in, and if he came out without his bundle 
to arrest him, and also go in and arrest all who might be in 
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the house. Harrington further insisted that the watching should 
be confined to Richards, Clarvoe the chief of city detectives, and 
himself, explaining this by saying, that if the affair did not hap- 
pen, or if they failed to connect any one of prominence with it, 
there would be every reason for keeping their preparations secret. 
To all this Richards agreed ; and at eight o’clock the actors in the 
plot were in the vicinity of the District Attorney’s office. 

The locality deserves a passing notice. Mr. Harrington’s office 
is upon a broad street-way caused by the intersection of two 
avenues and a street, in a thickly populated part of the city. It 
is only two squares from the most crowded intersection upon the 
principal avenue of Washington. The City Hall, with all its 
public offices, stands nearly opposite. The general head-quarters 
of the Metropolitan Police are only a few doors to the left, and 
street-cars run till late at night directly in front of the door. 
Mr. Harrington, however, was favored by the fact that he had 
full control of the building in which his office was situated. An 
alley opening in three directions ran in the rear, and through this 
it was arranged that the burglar Bliss should escape, while Benton 
came out in front and was followed to Alexander’s house. 

Soon after dusk the play began. Harrington, who had called 
Richards and Clarvoe to his house to talk the matter over, started 
with them for his office about eight o’clock. The moon was so 
bright that faces could readily be recognized at moderate dis- 
tances. A little after eight Harrington conducted Richards into 
a small room at the end of the main lower hall, and behind the 
room in which the safe stood. Clarvoe came up to the street- 
corner nearest the office and stopped. As he arrived, two men 
standing there separated. Soon after they reappeared: one 
crossed the street and stood opposite the District Attorney’s office ; 
the other examined the outside of the building, looked into the 
basement to see if it was really closed, and entered the main hall. 
He came out almost immediately, and crossing the street * con- 
nected ’’ with his companion. The one who entered the building 
was undoubtedly Benton, the thief; the other, as certainly Bliss, 
the cracksman. At this juncture A. B. Williams, who had been 
requested by Harrington to be present, appeared and joined 
Clarvoe. The same men came twice afterward at short inter- 
vals, one entering the building each time, and leaving it almost 
immediately. 
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Within, Harrington stood just inside the door of the small 
room where he and Richards had concealed themselves. In a 
short time some one entered the hall, came directly to the 
door of the small room, took hold of the knob, and either this 
man or Harrington opened the door. The latter said, “Is that 
you, Billy?” At this the man made some indistinct exclamation, 
and went out. Upon Richards expressing surprise at this, Har- 
rington went out and soon returned, telling Richards it was a 
colored man looking for the janitor. In half an hour a man en- 
tered the hall, struck a match,and at once left. At eleven 
o'clock another person entered, walked directly back to the door 
of the room, and took hold of the knob. The door opened, and 
Harrington said again, “Is that you, Billy?” Richards was led 
to suppose that the person thus addressed was thought by Har- 
rington to be * Billy” Evans, a clerk in the office. Richards, 
knowing that if these men were burglars they would not return 
for work unless the building were empty, insisted that it was 
useless toremain longer. At his suggestion Evans was despatched 
by Harrington to tell Parker, the janitor, not to come back that 
night. Evans was directed to the club-house, where Parker had 
been ordered to wait for Harrington. A crowd of prominent Ring 
officials, and a lunch, as well as Parker, were also waiting there 
for him. Upon leaving the building, Harrington suggested that 
they go hurriedly. This was probably notice to the operators 
outside that at last the coast was clear, as the waiting inside had 
doubtless been to inform them that the building was in the posses- 
sion of friends. Clarvoe and Williams had observed the two men 
who first approached the building repass it twice, and one enter and 
leave as before. As Richards and Harrington passed out, they 
went quickly across the wide avenue in front of the office, towards 
two large bill-boards standing there against a tree. Upon ap- 
proaching it Richards observed a man evidently watching the office. 
It was so light he could easily distinguish the express‘on of his 
features. As Harringtonand Richards came up, he started directly 
across to the office they had left, passed it, and walked down to the 
corner; and when they in turn took up their position behind the 
bill-board just vacated by Bliss the burglar, the latter reappeared 
with Benton, both entered the office without hesitation, and 
closed the hall-door. In two or three minutes the watchers 
distinctly heard a crash as of the breaking of an inside door, 
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and soon after a person came to the window of the front office, 
raised the sash without an effort to do it quietly, and closed the 
blinds. Then for a short time every thing was still. Clarvoe and 
Williams had joined Richards and Harrington, and a brother of 
Governor Shepherd, who, coming along by accident soon after 
eleven o'clock, was stopped and informed of what was going on. 
After a little while, Richards with the rest crossed and stood 
directly under the windows of the office where the burglars were 
at work. The noise of filing iron and driving wedges could be 
plainly heard. Richards insisted upon going in to arrest them. 
Harrington protested stoutly, said he did not care for the safe, — 
which was not strange, since it belonged to the government, — but 
he wanted to follow these men, and see who had employed them 
to take papers from his safe. Richards was surprised to find from 
Harrington that no means had been taken to prevent escape from 
the rear; and, going to police head-quarters, a few doors away, he 
obtained the only man then available, armed and stationed him 
there, so as to cut off escape. Harrington tried to persuade Rich- 
ards that this was not necessary, saying that an old man having a 
dog slept in the basement, and the burglars would hardly go out 
that way. But Richards insisted, and, sending after more men, 
placed three of the detective force in the alley with the first, with 
orders to watch and follow whoever might come out that way. 
As Bliss was to pass off by the rear gate, this arrangement bade 
fair to defeat the plan. So Harrington slipped quietly away, 
and personally ordered this watch to a point beyond where the 
alley-way divided and opened out on the two adjacent streets. . 
A few minutes after one o'clock there was a loud explosion, 
followed by the falling boards of a wooden partition, the crashing 
of glass, and the fall of plaster. Many residents in the vicinity 
were aroused, and came to their windows to ascertain the cause. 
Richards again insisted upon entering and arresting the burglars ; 
but Harrington still protested so earnestly that he yielded, and 
the party arranged itself to follow the burglars. Harrington was 
particular in his directions to watch for the man who had a bag 
or bundle, and follow him closely. For some time there was per- 
fect quiet inside. Bliss may have been determining whether he 
would risk the party, which he had not expected, in the alley. 
At half-past one the two men came out, and walked directly 
across toward the company watching. The moon being low, it 
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was difficult to distinguish a person clearly. As they came near 
the bill-board, it could be seen that one carried a satchel. At the 
corner near the board the men separated. All followed Benton 
except A. B. Williams, who seems to have walked along close to 
Bliss for a square, and, having seen him safely off into the dark- 
ness, turned to join the rest of the party, who were moving on 
through another street towards Alexander's with Benton a few 
steps in advance. 

Williams seems to have had no trouble in finding the main 
party after he had disposed of Bliss ; for, although they had turned 
out of the street in which he saw them last, and into a different 
one from that he took after leaving Bliss, he moved rapidly up 
to where his street intersected the route to Alexander’s, over 
which Hayes had shown the thief in the afternoon. Benton, 
after traversing half the required distance, lost his way. Richards 
testified that they followed with ordinary step ; that Benton from 
the first must have known they were following him ; that at times 
the thief and his followers were all mingled together; and that 
after a time, Benton, evidently seeing he had lost his way, turned, 
and walking deliberately up to the crowd asked the direction to 
F Street, — this being the one on which Alexander lived. He 
was informed that it was the next street below. All then started 
in that direction, Benton in the rear. He soon repassed those in 
front, and, turning into F Street, walked on rapidly towards Alex- 
ander’s, part of the crowd taking one side of the street and part 
the other, A. B. Williams kindly walking a few steps in advance 
of Benton, leading him directly to Alexander’s house, and then 
taking up his watch a few doors beyond. Benton walked up the 
steps, and rang the door-bell at intervals for about twenty min- 
utes. Failing to arouse any one, he left his bag on the steps, 
crossed to the opposite side, where Richards, Harrington, Shep- 
herd, and Clarvoe were, and asked them if a man named Colum- 
bus — something lived over there. At this Harrington broke in, 
* Columbus Alexander?” and upon Benton’s replying * Yes, that 
is it: that is the man I wanted to find,” he added, that sucha 
man did live there. With this, the thief walked deliberately 
back, rang several times again, then went down to the basement 
and rang there, the sound of both bells being distinctly heard by 
those watching at the extremities of the block; Richards and his 
party being at one corner, and Williams at the other. Yet, though 
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eleven members of Mr. Alexander’s family were at home that 
night, no one in the house was awakened. Referring to this in 
his closing argument on the trial, Mr. Riddle, of government coun- 
sel, said, ‘* Speak of Providence! it was as if the angel of sleep 
held his benumbing fingers upon the pulses of all the inmates of 
that doomed house.” 

Thus, through this unforeseen and most unexpected circum- 
stance, the diabolical plot failed. All other contingencies seemed 
to have been provided for by the conspirators, but the possible 
inability of a thief to ring up any one of such a family by persist- 
ent effort did not enter into their calculations. If the job had 
been completed as early as was intended, Benton would have 
found several of the memorialists and one or two of their attor- 
neys with Alexander, a consultation having ended about eleven 
o’clock. Had Harrington with his posse reached the house in 
time, all these would have been arrested. Seldom outside of 
fiction do such escapes as this occur. 

After the thief failed at the basement door, Richards, who 
began to suspect that the whole affair was a job in which he 
was playing the only ignorant part, insisted upon arresting the 
thief, and ordered Clarvoe to take him into custody. Upon this 
officer’s approaching and asking Benton what he was doing, the- 
latter said he had an appointment with the gentleman who lived 
there. As Clarvoe picked up the bag, the thief asked him to 
leave that, as it belonged there. He was then marched down to 
police head-quarters and locked up. 

At this conclusion of the affair, Harrington was taken sick, and 
vomited profusely. It was too late for the supper at the club- 
house; in fact, most of those waiting there had left. After 
going to head-quarters, Harrington insisted that nothing should be 
said about the affair; and the party separated. 

Such are the salient points of the Washington Safe Burglary 
scheme, up to the morning of the 24th of April, 1874. From 
that moment to this, a wider conspiracy, embracing many more 
actors, has been in energetic execution, its well-known purpose 
being to shield the authors and the managers of the original 
plot. 

Every effort was made by Harrington, Williams, and Clarvoe 
to keep the fact of watching the burglars, and following one 
of them to Alexander’s house, from the public. Harrington 
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visited the office of the evening newspaper the next day, and re- 

vised an account of the safe-blowing, making it appear as an 
actual robbery, and the arrest as taking place in the immediate 
vicinity of the office. Hayes left for New York at nine o’clock 
the same night the plot was put in execution; Zirruth had also 
disappeared ; Whitley and Nettleship were about their usual busi- 
ness ; A. B. Williams, under Harrington’s permit, had interviews 
with Benton in jail, to whom he explained the situation. 

But Major Richards was not satisfied to let the matter rest, 
feeling that his official and personal reputation were at stake. 
The facts fixing the affair as a job in which he was made to 
play a part forced themselves upon his attention. The work was 
that of a skilled burglar. Such men do not come into the imme- 
diate vicinity of police head-quarters at an early hour in the 
evening, enter a public office on a frequented avenue, find it oc- 
cupied, and soon after return boldly knowing they are watched, 
leave no outside guard, enter and proceed deliberately to break 
down a door with a loud crash, blow open a safe with a heavy 
charge of gunpowder, walk out with its contents, and move 
directly toward the only group of persons near, — the one having 
the contents of the safe walking over eight squares with the 

- greatest deliberation and in the midst of his pursuers, even turning 
to ask directions of them,—such things, argued Major Richards, 
do not occur without a full understanding between the burglars 
and parties who can protect them. Thus reasoning, he made a 
detailed report of the things he had done and seen the night 
before, and filed it with the Board of Metropolitan Police. 

The Ring succeeded in keeping Richards’s report from the pub- 
lic for a few days, and began to comfort itself that the matter 
would pass without inquiry or exposure. 

The president of this board of police was the proprietor of 
the chief Ring organ, himself having a secret part in contracts 
under the Ring ; that is, a part which consisted in receiving a good 
share of the profits, without any investment of time or money. 

The next most active member was one whose relations to rings 
and the lobby appear from the fact that he received $7,500 of the 
famous Pacific Mail corruption fund. He was also president of 
the Washington Club. The other members were easily kept 
quiet. But suddenly some of the correspondents who were active 
in the proceedings against the Board of Public Works received 
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a hint that the reported safe burglary was not such, but only a 
plot against the memorialists, and that Major Richards had made 
a report of the facts attending its perpetration. They soon 
dragged this central feature of the affair to light. On the fourth 
of May several of them gave publicity to the matter, amd charged 
the plot on the District Ring. The next day the House of Rep- 
resentatives took notice of this grave accusation, and referred the 
matter of the alleged safe burglary to the joint committee then 
inquiring into the affairs of the District, with orders to investi- 
gate it, and report. j 

Meanwhile, though the failure to connect Alexander with the 
burglary in such a way as to secure his arrest was a sore disap- 
pointment, both the original purpose and present self-protection 
seemed to demand the immediate collection of sufficient evidence 
to justify them in charging the matter upon him, either in case it 
became public through Richards’s report, or if at any time it should 
still be deemed practicable to make the attempt. 

Immediately after the blowing of the safe became known, a 
detective named George Carter, employed on the Baltimore and 
Ohio Railroad, went to Madge, the Supervising Special Agent of 
the Treasury Department, and reported that he had heard Alex- 
ander named as one connected with the affair. Madge called on 
Governor Shepherd, and repeated this; and on Sunday afternoon, 
the 26th of April, Shepherd sent for Harrington, and went with 
him to meet Madge at the Arlington Hotel. Harrington then 
said he had that morning visited Benton in jail, who disclosed the 
fact that Alexander had employed him. Harrington also said he 
did not feel warranted in having Alexander arrested until this 
statement could be corroborated, and he hoped soon to secure the 
missing link. During the following week Carter came again to 
Washington, and this time reported to Madge that he made 
a mistake before, and had now learned that the affair was a job set 
up on Alexander to disgrace him, and he was going to see Alex- 
ander on the subject. Madge went over to the White House, re- 
ported this statement of Carter's to General Babcock, and returned 
to the Treasury. Within twenty minutes Harrington hurriedly 
entered Madge’s office, asked where Carter could be found, said 
he had seen Babeock, and they wanted Madge to put Carter on 
the Treasury rolls at once, and they would pay him so that it 
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should not cost the government any thing. This Madge refused 
to do, though it was persistently urged upon him. 

Harrington then began to telegraph for Nettleship, the de- 
spatches being sent by Shailer, a clerk in the Treasury Department, 
in the Secret Service Division. Shailer had been from the first 
the means of communication between the operators in Washing- 
ton and Whitley's force in New York. These telegrams came to 
be known as the * H.” series, from the fact that in them this 
initial was always used instead of Harrington. On the 1st and 
2d of May these telegrams to Nettleship were urgent ; but he 
replied that he was sick. On the evening of the 2d Clarvoe 
was despatched to Baltimore, to ascertain, if possible, what Carter 
really knew about the matter, and how he knew it. 

On the 4th Shailer again telegraphed Nettleship, that Harring- 
ton was very anxious to see him the next morning; but still 
Nettleship could not come. That next morning Somerville, the 
New York criminal lawyer before mentioned, arrived, drove at 
once from his breakfast table to Harrington’s house, and asked 
foran order tosee Benton. In two hours anda half Somerville had 
visited Benton, returned to Harrington and repeated his verbal 
statement, made an agreement to take it in writing, and, if it was 
corroborated, have Benton accepted as a witness and discharged 
on bail, had reduced the long statement to writing, obtained 
Benton’s signature, returned it to Harrington, and at one o’clock 
was on his way back to New York. Harrington sent a commis- 
sioner to the jail to procure Benton’s oath to the paper, as Som- 
erville had omitted to have Benton make oath to his statement. 
This was on the 5th of May. On the 6th Somerville telegraphed 
Harrington that he would meet him that night ‘at the Con- 
tinental;” and though no city was named, Harrington at once 
took train for Philadelphia, found Somerville and Nettleship there, 
and also, by accident, Hallett Kilbourn, the manager of the noted 
real-estate pool of the District Ring. It was not until a year 
after, during the trial of General Babcock, that the fact came 
out that Nettleship accompanied Somerville to this meeting. 
After a brief interview with the last two, Harrington started for 
Washington, while his two friends returned at once to New York. 

On the 7th Albert Cunz of the Secret Service force went to 
Hayes’s house in New York, and sent him to Nettleship, who, in 
turn, after saying there was great danger of an arrest, asked 
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Hayes to go to Somerville’s house, make an affidavit, implicating 
Alexander, and leave for Canada. Somerville, upon his arrival, 
had an affidavit prepared, which Hayes refused to sign unless cer- 
tain alterations were made. Nettleship then sent Cunz to pay 
him $200, when Hayes signed the paper, after an assurance from 
Somerville that the changes he suggested had been made. Soon 
after Hayes left for Toronto, reported his arrival there to Nettle- 
ship, and sent his address. 

A few days later the facts developed before the committee 
placed Harrington where he dared not allow the release of Ben- 
ton, rendered the manufactured evidence against Alexander 
useless, made it perfectly clear that the whole affair was a con- 
spiracy to falsely implicate him, and showed all involved that it 
would require their utmost skill to save themselves. 

The investigation ran through six weeks, the committee sitting 
to examine the matter at such times as witnesses could be secured. 
Those connected with the plot perjured themselves without hesi- 
tation ; but on cross-examination each threw much light on the 
matter. Harrington was first called. He went over the ground 
of the anonymous letter; of his theory, that, if his safe was to be 
robbed, it would be in the interest of the memorialists; and of 
his determination, if the burglars came, to have them watched. 
While disclaiming the belief that Alexander was implicated, he 
still took pains to tell the committee that the man in jail so 
asserted. He stated his own theories to be: 1. That some of the 
memorialists wanted papers, but as to Alexander, he thought him 
too shrewd to engage in such a plan. 2. That Alexander knew 
this scheme was on foot, and concluded to let it run on, because 
its successful execution would bring discredit on the District 
authorities. 3. That thieves, learning Evans's books were de- 
manded, thought to obtain a large sum for them, either from those 
who wanted them, or by blackmail from Evans and his friends. On 
cross-examination many suspicious facts were brought out. The 
duty of finding the escaped burglar had been committed to 
Clarvoe. Both Harrington and Williams had held interviews 
with Benton in jail. Harrington had telegraphed to Somerville, 
Benton’s counsel, to come over the day before the examination 
began, and consulted with him as to the expediency of giving the 
committee Benton’s statement implicating Alexander. 

Governor Shepherd’s interest in the matter appeared in his 
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sending for Harrington, and the subsequent Sunday interview 
after Benton had been visited in jail. Harrington’s examination 
created strong suspicions that he was deeply concerned in the 
plot. The testimony of Richards minutely detailed all the 
occurrences connected with the blowing open of the safe, and 
the subsequent movements of the burglars. He stated unhesi- 
tatingly that the whole affair was unmistakably a job; and while 
he would not swear positively that he thought Harrington knew 
it and was a party to it, still the impression that this was so, was 
evidently strong in his mind. He passed all the suspicious cir- 
cumstances of the case in review, and when he finished there 
was no doubt in the mjnds of the committee that the affair was 
a job designed to implicate falsely the representative of the me- 
morialists. The testimony of Somerville, Clarvoe, and A. B. 
Williams not only deepened this belief, but created a strong con- 
viction that they were each connected with it. Somerville, in 
playing his part to secure the release of his client Benton, carried 
the committee a step in advance, and disclosed Hayes as the 
man who, under the name of Butler, was introduced by Zirruth 
to Demaine, and subsequently brought Benton to Alexander. 
Somerville produced Hayes’s affidavit corroborating Benton’s in 
the implication of Alexander, thus laying the foundation for the 
use of Benton as a government witness. The disclosure of 
Hayes’s name proved the key to the mystery. Clarvoe was asked 
if he knew him, and said no; but added, that he had been look- 
ing for him, and desired to see the gentleman. Upon being asked 
why, he said he had heard that Hayes was in connection with a 
man named Carter, who knew considerable about the affair ; and, 
on being pressed further, said he learned this from Madge, a special 
agent of the Treasury Department. Here Clarvoe stumbled, for 
the two names he had given, with that of Hayes, opened the way 
to abundant knowledge. 

The story of Carter is by no means the least sensational portion 
of the dark history. He was a detective residing in Baltimore, 
and in the employ of a railroad company. A former detective, 
named Downs, also resided there, and both had previously been 
engaged with Hayes in working up the Ku-Klux cases in the 
South for Whitley. All had been discharged from Whitley's 
force, and Carter and Hayes considered themselves badly treated. 
After Hayes had agreed with Whitley to undertake the safe, 
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robbery, he conceived the idea that he might be ill-treated again, 
and, if it became necessary in case of discovery, be repudiated 
by Whitley and Nettleship. To guard against this, he went to 
Baltimore and told his friends, Carter and Downs, in a general 
way, that a safe was to be “ cracked ” under the direction of Whit- 
ley and Nettleship, in the interest of parties concerned in some 
investigation, and the crime charged on an innocent person. At 
Hayes’s request, Carter went to Washington to see that he * con- 
nected’ with Nettleship. Hayes visited his Baltimore friends 
several times, and both finally decided that he was engaged upon 
a job the knowledge of which might prove of value to themselves. 
So they went to Washington “ prospecting.” There the Sanborn 
inquiry was in progress before the Committee on Ways and Means; 
and, securing an introduction to Mr. Dawes and Mr. Foster, of 
that committee, they stated their conviction that a government 
safe was to be robbed, impressing these gentlemen so much that 
they thought it proper to call on the President, and warn him 
that some plot of the kind was on foot. The idea of Carter 
and Downs seemed to be, that as Solicitor Banfield was at 
variance with Secretary Richardson, and both were interested 
against each other in the results of the Sanborn investigation, 
possibly Banfield was using the Secret Service men to put up a 
job on the Secretary. Messrs. Dawes and Foster, though they 
had two successive appointments with the President, were not 
received on account of the sudden indisposition of the latter. But 
for this sickness General Babcock would have learned through the 
President, that outside parties were watching Hayes and Nettle- 
ship, and had clews to their work, in which case the plot doubt- 
less would have been abandoned. Carter and his friend next 
tried without success to see the President themselves, and then 
went to Secretary Richardson, who, without hearing their story 
through, sent them to Madge, the Supervising Special Agent of 
the Treasury. Carter told Madge that Hayes and Nettleship, of 
Whitley’s force, were planning to blow open a government safe to 
secure certain papers and destroy certain others. Madge there- 
upon set a watch on the Solicitor’s safe and some others. The day 
before the burglary Carter reported to Madge that the burglars 
were coming through from New York that day. The second day 
after this, Madge, hearing of the affair at Harrington’s office, at 
once concluded it was the operation which Carter had partially 
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traced. On Saturday after the robbery Carter reported again, 
this time that Alexander was a party to the affair. This led 
Madge to repeat the whole story of Carter to Governor Shepherd, 
and the lively time already described followed at once in the 
camp of the conspirators. 

The interview with General Babcock, and Harrington’s appeal 
to Madge to employ Carter, were not developed before the commit- 
tee, and did not come out till long afterwards. The rest, how- 
ever, was made known; and the Ring, thus placed on the defensive, 
began most desperate measures to save itself. Whitley appeared 
before the committee, and perjured himself freely ; said he had 
not seen Hayes for a long time, and had held no communication 
with him. He had discharged Hayes and Carter from his employ 
for cause, and Carter was on bad terms with Nettleship. This 
latter testimony was to lay the foundation for a defence, based 
upon the theory that Hayes and Carter had arranged this job to 
involve falsely the Secret Service force. This seems to have been 
concocted by the Ring immediately upon the discovery of Carter’s 
knowledge of the affair, and it was stoutly maintained to the last. 

Nettleship also appeared, and swore he had been approached by 
Hayes in Washington, in April, with the story that he was in a 
job with Carter, and wanted to borrow money till it was worked 
up. As to Harrington, he had met him two or three times, but 
only in connection with some criminal cases. 

Dart, who first approached Hayes in New York with the mes- 
sage that Colonel Whitley wanted to see him, swore that he never 
had dealings of any kind with Hayes. The next effort of the 
Secret Service force was directed toward inducing Hayes himself 
to come before the committee and testify, or send an affidavit 
declaring that none of the force were involved in the safe blow- 
ing, but that he had been engaged in it with Carter, and at Car- 
ter’s request. On the 18th of May Mr. Banfield telegraphed 
Whitley that the committee was anxious to find Hayes, and 
directing him to look him up. Whitley replied the same day that 
he would do his best. The next day he telegrapined Banfield for 

a warrant or subpcena for Hayes, and the same day despatched 
Nettleship to see him in Toronto. He was, if possible, to obtain 
an affidavit from Hayes, exonerating the Secret Service force, and 
implicating Carter. The plan was to enter a nolle prosequi in the 
case of a man under arrest in New York, on condition that he 
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should go to Washington, and swear he had seen Zirruth and 
Carter together, while an ex-officer of the force would swear that 
Carter tried to induce him to undertake the job. In case Nettle- 
ship succeeded with Hayes, he was to telegraph under the name 
of Mr. Johnson to a detective named Applegate on the force 
in Boston, where Whitley was to be, “Securities good. Invest.” 
On the receipt of this, Newcomb, Whitley’s confidential man 
on the force, was to visit Hayes at Toronto, and complete the 
arrangement with him. To Nettleship’s surprise, Hayes refused to 
make the desired affidavit ; but the former, evidently thinking it 
would be better to have Newcomb come and make another ef- 
fort, sent the telegram, “Securities good. Invest,” to Boston. 
This misled Whitley, who wrote the next morning to Newcomb, 
in New York, that he had just learned Hayes was in Toronto, 
directing him to go there, and, if possible, induce Hayes to return 
to Washington, but if he declined, obtain his affidavit. New- 
comb failed, as Nettleship had; but upon his return he appeared 
before the committee, and swore that, acting under instructions 
from Colonel Whitley, he had visited Hayes in Canada, and had 
been assured by him that no one in the Secret Service employ had 
any thing to do with the safe burglary ; that Carter had planned 
it, and employed Hayes in it. Newcomb’s manufactured version 
of Nettleship’s story embraced nearly all the points that had come 
out in testimony, and represented Hayes as giving the details of 
the meetings with Zirruth, Demaine, and Alexander. The mem- 
bers of the force were becoming confident. The Carter theory 
was growing upon the committee. Zirruth was safely out of the 
way, and there seemed no probability that Hayes would dare to 
come before the committee. A few days more, and it would ad- 
journ, when there would be time to prepare for future contin- 
gencies. But just here those terrible Baltimore friends of Hayes 
stepped in and brought general dismay. Downs, working under 
Alexander, undertook to find Hayes, succeeded, and appeared with 
him quite unexpectedly one morning at the door of the committee- 
room. Hayes was at once examined, and told his story in full. 
He was identified by Alexander and Demaine as Butler. To 
prove that he was in communication with Whitley, he referred to 
the telegram he had filed the day of his arrival, informing Whit- 
ley that he could not find Nettleship. The committee sent to the 
designated office, and found the despatch. He also mentioned the 
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despatch he had sent from New York to Nettleship, when he 
failed to induce the thief Ferry to undertake the job. This also 
was found. He produced a letter in Nettleship’s handwriting 
over the signature of ** Mrs. Shaw,” written to him in Toronto 
just previous to Nettleship’s visit; one from Newcomb, advising 
him of his coming ; and an envelope from Albert Cunz, a man 
on the Secret Service force, in which he had received money from 
Nettleship. He related his two visits to Harrington’s office, at 
the second of which the burglar inspected the safe. Harrington, 
upon being confronted with the witness, admitted the truth of 
the statement, but said the men came to ask about counterfeiting 
cases. Hayes stated, that on his return from Canada he went to 
Newark at the suggestion of Cunz, and met Nettleship, who, in 
the presence of several parties then gathering to attend the fu- 
neral of Nettleship’s child, paid him money, and, as Hayes swore, 
urged him to go away again, although this was the very time 
Whitley and the whole force were pretending to the committee 
that every effort was being made to find Hayes and bring him to 
Washington. 

Upon being recalled, Whitley swore he was in Boston on the 
day Hayes pretended to have met him first in New York ; that he 
never received the Hayes telegram of the next day from Wash- 
ington; and that his purported signature to the receipt-book, 
which had been brought from New York, was not his own, but 
that of Albert Cunz, who could imitate it well. Nettleship 
denied his letter and telegrams to Hayes, and Cunz swore he had 
never sent him money, and that the envelopes which Hayes ex- 
hibited were not addressed in his handwriting. Experts, however, 
agreed that Whitley’s signature, and the telegrams and letters, 
were what Hayes declared them to be. The unexpected appear- 
ance of Hayes with his testimony was a terrible blow, and steps 
were immediately taken toward counteracting his statements. 
Shortly after, the telegraph delivery-book disappeared from the 
committee-room and could not be found. The clerk, one Colby, was 
suspected of concealing it, and, in fact, the book was last traced to 
his hands. Until Hayes returned, he was supposed to be the 
burglar who escaped under the direction of A. B. Williams. But 
his testimony disclosed the identity of Zirruth and Bliss, and 
brought out the leading actors in the conspiracy so clearly, that 
the committee, after examining telegraph men and experts as to 
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the existence and genuineness of the documents, and some other 
persons, chiefly of the Secret Service force, upon certain points 
developed by Hayes, closed the inquiry, and laid the results of its 
labors before the House. 

Its report was submitted on the 23d of June, and stated, that 
while the * testimony satisfies your committee that one of the 
objects of the burglary was to falsely implicate Columbus Alex- 
ander, one of the memorialists, still, in the absence of a number 
of witnesses, and the necessity of fuller investigation, it was im- 
proper to express an opinion upon the question, ‘ Who were the 
conspirators ?’”” The committee, therefore, calling special atten- 
tion to Hayes’s telegrams to Whitley and Nettleship, and to the 
other telegrams and letters in evidence, unanimously reported a 
resolution directing the clerk of the House to send copies of the 
evidence taken to the Secretary of the Treasury and the Attor- 
ney-General, for their information and guidance. This resolution 
was adopted by the House; and the further investigation of the 
case passed into the hands of the two cabinet officers designated. 
Mr. Richardson had given place to Secretary Bristow, and Mr. 
Williams was Attorney-General. 

The resolution of the House reached these two officials the last 
week in June. During the first week in July the Secretary of 
the Treasury had charged Major Bluford Wilson, who had just 
entered upon his duties as Solicitor of that department in place 
of Mr. Banfield, to investigate fully the alleged connection of the 
Secret Service Division with the conspiracy. At the same time 
Attorney-General Williams commissioned the Hon. Albert G. 
Riddle, one of the ablest and most prominent lawyers of the Wash- 
ington bar, as Special Assistant Attorney-General, and directed 
him to examine the whole case, with the view of securing the in- 
dictment and punishment of the guilty parties. 

Solicitor Wilson began work in New York, and subjected the 
records and the operatives of the Secret Service Division to close 
examination. He also visited Boston to learn the true significance 
of Nettleship’s telegram from Toronto to Applegate, which 
Hayes claimed related to Nettleship’s business with him, and 
which Nettleship and Applegate insisted pertained to a wholly 
different matter. Through unlimited falsehood on the part of the 
members of the force, through false accounts and entries, and 
by earnest, personal representations as to the honesty of Whitley 
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from General Babcock, and an ex-secretary of the President, who 
were personal friends of the Solicitor, and in whom he then had 
implicit confidence, he was led temporarily to believe that one 
object of the conspiracy had been falsely to implicate in it the 
Secret Service force. The Associated Press despatches from New 
York, and afterwards from Boston, were used to declare that the 
Solicitor’s work had fully exonerated the Division. The similarity 
of the telegrams from these two points clearly showed them to 
have a common origin, and it was also apparent that they were 
prompted by Whitley. 

The Ring was in ecstasies at what it deemed the certain pros- 
pect of the full vindication of the chief managers of the burglary at 
the hands of the Secretary of the Treasury. 

Meantime, however, Mr. Riddle had made rapid progress be- 
fore the grand jury; and, in order to render his efforts the more 
effective, had revived a good practice which had fallen into disuse 
in Washington, of the prosecuting attorney appearing in the 
grand-jury room and conducting in person the examination of his 
witnesses. Upon the return of Solicitor Wilson, he had an in- 
terview with Mr. Riddle, in which he ascertained certain facts 
that had been developed by the latter. The knowledge of these 
determined him to return at once to New York, and continue his 
work. Ina short time he swept away the whole fabric of deceit 
with which Whitley, his friends, and his gang, had sought to mis- 
lead him, and returned to Secretary Bristow with a report that 
immediately decided the latter to demand the resignation of 
Whitley and his assistant, and the removal of nearly the whole 
force. Every effort was made to shake the new Secretary in his 
determination. All political influence which Babcock and the Dis- 
trict Ring could command was used, as far as they dared exercise 
it, to change Mr. Bristow’s purpose. It was the first time a Sec- 
retary had stood immovable and unconcerned before this array. 
But for a reason which weighed with him as a lawyer, the whole 
force would have been instantly removed. Their cases were 
before the grand jury. To remove them, or to accept their resig- 
nation pending this inquiry, might unduly prejudice their cases 
with the jury; and so action was delayed until indictments had 
been found against them. Then a whole division, and one that 
deemed itself impregnably intrenched, by virtue of the confidences 
it possessed and the work it had performed, was virtually thrust 
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out of the government employ, and its head-quarters removed from 
New York to the Treasury Department, where, in future, the 
Secretary could have it under his eye. Such an event had never 
happened before in the history of the government, and it marked 
the beginning of that bold, brave work of reform which Mr. 
Bristow had determined upon. 

The failure of the attempts to mislead and deceive Solicitor 
Wilson, and the energy with which Mr. Riddle pushed the inquiry 
before the grand jury, were full notice to the Ring that the most 
desperate efforts on their part would be necessary to save them- 
selves. It will be interesting to look at some of the means 
adopted. 

Hayes had been arrested by Harrington immediately upon leav- 
ing the committee-room at the close of ‘his testimony, and he was 
then in jail. Both Solicitor Wilson and Mr. Riddle had interviews 
with him, obtained from him much valuable information, and agreed 
to use him as a government witness, and he was admitted to bail 
about the commencement of the trial. During the last week in 
July the grand jury adjourned until the close of August, and Mr. 
Riddle started on a summer vacation. He had, however, left a 
proposition with Benton, that if he would tell him the truth, he 
would use him also as a witness. Benton had become exceedingly 
restive under the unexpected duration of his imprisonment, and 
sent word to Harrington, that, unless immediate steps were taken 
to secure his release, he would accept Mr. Riddle’s proposition, and 
make full confession ; whereupon Somerville went on to Washing- 
ton from New York, and Harrington returned from a point where 
he was spending a vacation ; and although he had two months 
before, in open court, surrendered the case into the hands of Mr. 
Riddle, both went to the Maryland residence of Judge Olin, who 
knew nothing of the case or of Mr. Riddle’s connection with it, 
and without representing to him the gravity of the matter, or the 

relations which Benton sustained to it, procured an order for 
admitting the prisoner to bail. Returning to the city, the neces- 
sary papers were made out, not in the usual office of the court, 
but in that very appropriate place, the back office of the District 
Attorney, where stood the safe which had been sacrificed in the 
conspiracy. 

A person brought from New York for the purpose by Somer- 
ville was accepted as Benton's bail, and he was set at liberty. 
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From that day to this the government has been unable to com- 
pass his arrest. The security turned out to be valueless ; and, as 
if in bitter mockery of the Washington authorities, the man who 
made false oath as to his financial condition, swearing that he was 
worth twelve thousand dollars, was some time afterwards pros- 
ecuted for perjury, and convicted in one of the courts of New 
York City. Harrington, at the time Benton was admitted to bail, 
had been relieved of all duty as government prosecutor in con- 
nection with this case, and had no authority of any kind over it; 
yet he assumed to act, and did not even inform Mr. Riddle, or any 
one representing the interests of the government, of the con- 
templated movement in Benton’s behalf. In addition to this 
precaution, late Saturday night was the hour chosen for consum- 
mating the affair, in order to avoid publicity till Benton should 
be well out of the way, since the least whispering of the matter 
would have brought a telegraphic order from Mr. Riddle, or one 
from the Attorney-General, for his re-arrest. 

Mr. Riddle, backed by the entire power of the Department of 
Justice,and armed with autograph letters from Attorney-General 
Williams to officers of his department in New York and New 
Jersey, afterwards exhausted all means to secure the re-arrest of 


Benton. Through this effort the startling fact became evident 


that the United States government was absolutely powerless to 
reach the association of thieves having its head-quarters in New 
York City. Mr. Riddle was informed that Benton belonged to 
an association of this kind, and that it would be impossible to 
secure his arrest and return to Washington. It mattered not 
what form of process he attempted to use, or through what com- 
bination of government officials he attempted to work, he was 
met everywhere by the fact, that in advance of these officers 
went messengers charged with warning the man whose arrest 
was sought. 

Upon Mr. Riddle’s return he completed his investigation before 
the grand jury, and indictments were returned against Harring- 
ton, Whitley, Nettleship, A. B. Williams, Hayes, Zirruth, Bliss, 
and Albert Cunz. 

Thus far Nettleship had been able to keep Zirruth entirely out 
of sight of the authorities; and arrangements were at length com- 
pleted for sending him to Europe, under a promise of receiving his 
passage, a thousand dollars, and a regular payment to his family 
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while it might be necessary for him to remain abroad. A deputy 
marshal of the United States, named Bailey, purchased his ticket, 
and superintended his departure from Jersey City. 

In the first stages of his work, Mr. Riddle found he could secure 
no success through the aid of the Washington detective ‘force, as 
most of the men composing it seemed to be entirely in the power 
of the Ring. Downs was therefore employed to look up Zirruth ; 
and he had succeeded in having full interviews with the latter, 
while the negotiations for his trip to Europe were pending. 
Downs managed the matter successfully; and Zirruth, having 
been taken to the steamer in one tug by the marshal. jumped 
on board another leaving for the shore from the other side of 
the vessel, returned to Jersey City, waited until the first instal- 
ment of #250 had been paid to his wife, and then went to Wash- 
ington in company with Downs, arriving in time for the trial. 

Every attempt to secure Nettleship, who was openly present at 
his home in Newark, also proved a failure. He was fully pro- 
tected by the police-officers of that city, while the District At- 
torney. and even the United States Commissioner there, acted in 
full collusion with the police to prevent any arrest which would 
result in his transfer to Washington. Finally an officer in per- 
son made known the difficulties in the case to Mr. Riddle. It 
appeared that Nettleship was chairman of a prominent local re- 
publican committee, and had much to do with the manipulations 
of the political machine in that section. Through prominent 
candidates of the republican party, some of whom were planning 
for congressional honors, and others seeking the governorship 
of the State, the chief of police of Newark had been prevailed 
upon to undertake the job of preventing Nettleship’s return to 
Washington. 

Attorney-General Williams wrote in person to United States 
District Attorney Keasby, at Newark, directing him to use his 
best efforts to aid in the arrest of Nettleship, and his transfer to 
Washington for trial. Downs was despatched to Newark with 
a warrant for Nettleship, directed to the United States District 
Judge of New Jersey, who had agreed to send Nettleship to 
Washington, and he deputized Downs to serve it. The police 
authorities thereupon detailed a man to remain constantly in the 
vicinity of Nettleship; and,in case Downs attempted to serve the 

warrant, Nettleship was to resist, both were to be arrested and 
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brought to police head-quarters, where Nettleship was to be dis- 

charged. When Downs appeared in Newark, he produced a let- 
ter from Attorney-General Williams to Keasby, commanding the 
latter’s assistance. Keasby, upon reading this, excused himself 
for a few moments, and on his return said they would go to the 
office of Mr. Whitehead, the United States Commissioner. <Ar- 
riving there, they found Nettleship in waiting. Downs was there- 
fore obliged to arrest him in this office, and thus Nettleship was 
enabled to claim the right to give bail before the Commissioner. 
The latter was an intimate associate of Nettleship’s. It had been 
Downs’s intention to take him before the United States District 
Judge at Trenton, but this movement on the part of Keasby pre- 
vented his so doing. 

The Commissioner baendidbanitr discharged Nettleship on a 
thousand dollars bail, although Keasby had been informed offi- 
cially that the court in Washington fixed the bail of various 
parties concerned in the same transactions at five thousand dol- 
lars, and he was expected to require the same amount for Nettle- 
ship. The latter forfeited this bail, and did not appear for trial. 

It will be remembered that two days before the blowing open 
of the safe, Harrington, then in Washington, had telegraphed 
Williams, then in New York, “Come home to-night. Ask ‘ N.’ 
to come with you. Keep our friends on the lookout for Smith.” 
This was one of the awkward pieces of testimony which it was 
desirable to destroy. Accordingly Harrington and Williams 
visited the telegraph office, and requested permission to see the 
despatches which they had sent during the summer. These, 
twenty in number, were selected and placed in the office at their 
disposal for inspection. Upon their departure, a recount of the 
messages showed this one to be missing. The manager therefore 
telegraphed to New York, secured a copy, and filed it in place. 
The original being in Harrington’s possession, the way was open 
for the testimony subsequently offered to prove that * N.” in the 
despatch did not stand for Nettleship, but had been incorrectly 
transcribed, and was originally written “G.,” which they pre- 
tended represented a person to whom Williams was to make ap- 
plication for the purpose of securing the witness Kirtland, then 
wanted by the Committee of Investigation, and designated in 

this telegram to Williams as Smith. Long after Williams had 
been on trial and acquitted, it was clearly proved that “ N.” 
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this telegram stood for Nettleship, and that Smith was one of the 
men first employed by him to help work up the plot. 

As the trial drew near the prosecution desired the testimony 
of Colby, the clerk of the Congressional Committee, under whose 
manipulation the telegraph receipt-book had disappeared in which 
was Whitley’s signature for the telegram sent by Hayes from 
Washington on the 7th of April. This book had subsequently 
been recovered, and the testimony of Colby was wanted as to the 
suspicious circumstances attending its disappearance. No sooner 
was this discovered, than Colby received the appointment of 
United States Consul to Chin Kiang, China, for which point he 
departed in advance of a subpena. This consular post was as 
near the opposite side of the earth from Washington as any then 
available in the interior of the Chinese Empire. 

The case came on for trial about the middle of October, 1874, 
in the Criminal Court of the District of Columbia, Associate 
Justice D. C. Humphreys presiding. There were in attendance, 
as the standing jury for the term, twenty-six persons, out of 
whom the petty jury was to be selected. Upon examining these 
before the court, eight only were found qualified to sit and were 
sworn as jurors. The court then directed the marshal to summon 
twenty-five citizens, from whom the remaining four were to be 
chosen. Here the most effective work of the Ring for its own 
protection was accomplished. The marshal was a brother-in-law 
of the President, and his relations to the leading spirits of the 
Ring were intimate. For the first time in his official career, he 
took the matter of summoning persons for the jury-list out of the 
hands of his assistant, and directed it himself. Of the twenty- 
five citizens thus summoned, several were intimate friends of 
Harrington, and excused themselves on this ground; one was an 
intimate friend of A. B. Williams; one the attorney of a bank hav- 
ing extensive dealings with the Ring; three were members of the 
Washington Club, holding close relations with the Ring ; three 
were colored men, also closely allied to.it; one was the son of the 
ex-governor of the District, formerly President of the Board of 
Public Works; two were confidential business associates of the 
ex-governor ; five others were known and pronounced friends of 
the Ring ; and one was a heavy contractor. Fearing that a jury 
selected even from such material as this would not absolutely 
insure a disagreement or an acquittal, a case was made up for the 
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purpose of disputing the legality of the grand jury which had 
returned the indictments. An attorney in a minor case was in- 
duced to set up a plea that the grand jury was illegal, because 
one of its members was over sixty years of age, and another was 
not a taxpayer. Upon the arraignment of Harrington, Whitley, 
and the rest, each entered a plea in abatement, which called in 
question the legality of the grand jury ; and this in face of the 
fact that Harrington himself, previous to his arrest, and while 
acting as prosecuting officer of the court, had tried many persons 
indicted by this same jury, and a number thus tried were then 
serving sentences in the penitentiary. During the trial, which 
went on notwithstanding these pleas, Hayes and Zirruth were used 
as Witnesses ; and all the main facts thus far stated were brought 
to light, except such as tended to connect General Babcock with 
the conspiracy. Up to the time of this trial, and during its con- 
tinuance, nothing had been elicited which served to involve him 
in the matter. The affair naturally caused great excitement 
in Washington; and when the case went to the jury, the memo- 
rialists were very careful to have all approaches to the jury-room 
watched. At one time signalling was discovered between this 
room and one of the defendants. On another occasion Governor 
Shepherd himself was found locked with a friend in that part of 
the building occupied by the jury, and having free access to that 
portion of it to which the jurymen retired in case of necessity. 

The verdict was, acquittal of A. B. Williams, and a disagree- 
ment as to all the rest. At asubsequent consultation between the 
Attorney-General and Mr. Riddle, it was agreed that new in- 
dictments should be obtained at the ensuing term of the Criminal 
Court, at the hands of another grand jury, against which no ques- 
tions affecting its legality could arise. 

The court having just decided that the other indictments were 
invalid in the test case previously set up by the ring, the Attor- 
ney-General directed a nolle prosequi to be entered in all the cases, 
leaving them open to new indictments. 

Toward the close of the first trial Whitley had made several 
propositions to Mr. Riddle to place him in possession of all the 
facts in the case; and after it was over the subject was further 
discussed, and arrangements nearly completed for moving in the 
matter, when Mr. Riddle received a letter from the Attorney- 


General, not merely suspending the further prosecution of the 
case, but dismissing him from it. 
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At the ensuing session of Congress three separate attempts 
were made in the House of Representatives to secure an investi- 
gation of the means used to defeat the prosecution before the 
District court ; but in each case enough republicans were found to 
vote against it, and to prevent the necessary two-thirds vote. An 
effort to pass a law authorizing a new grand jury for the District 
to be drawn at once, was also opposed and delayed by some very 
prominent republicans; but they were easily forced to withdraw 
their opposition, through fear of threatened exposure. 

Thus the matter rested until the assembling of the forty- 
fourth Congress, when a new investigation was ordered. 

To return to the trial before the District Court. After the in- 
dictments had been obtained, Attorney-General Williams assigned 
the First Assistant Attorney-General, Mr. C. H. Hill, to assist in 
the prosecution of the case. In this, as in all other steps taken by 
Mr. Williams, he manifested a purpose to secure a thorough trial 
of the whole matter. Mr. Hill entered upon the work with the 
energy, ability, and conscientious attention to duty which had 
marked his entire career, in the very prominent and responsible 
position he held in the Department of Justice. His presentation 
of the case to the jury fully justified his selection. 

That part of the investigation carried on at the same time by 
Solicitor Wilson was rich in results, and furnished some of the 
most valuable testimony elicited during the trial. His was most 
courageous work, pushed in the face of secret political and social 
influences, which high principle and whole-souled devotion to 
duty alone could have resisted; and the Ring found itself power- 
less to swerve this young officer by so much as a hair’s-breadth. 

The general character of the protracted trial can best be in- 
dicated by a recital of some of the expedients adopted by the 
defence ; although one devised by the Ring about this time is 
also worthy of notice. 

Just before the court took up the case, a plot was formed to 
render Hayes unavailable as a government witness. He had been 
accepted as such, and was on bail. The scheme contemplated 
connecting him with a gang of counterfeiters, some of whom 
were to be seen with him in public places on several occasions, 
when the whole party were to be arrested, including Hayes. 
With this as a basis, followed by false testimony, it was expected 
that Hayes could be disposed of. He was sharp enough to penetrate 
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the design, and sending several friends to the place appointed 
for the second interview, he denounced those who came to meet 
him in their presence, and so alarmed them that the plan was 
abandoned. 

The defence was conducted by the Hon. N. B. Smithers, a 
leading lawyer of Delaware, and Mr. W. D. Davidge, one of the 
most prominent lawyers of Washington, for Harrington and Wil- 
liams, and by Mr. S.S. Henkle for Whitley. Mr. Harrington 
made the closing argument in his own behalf. ‘To discredit the 
testimony of Hayes touching the interview with Whitley at the 
head-quarters in New York on the 6th of April, when Hayes 
claimed he was engaged to come to Washington and report for 
duty to Nettleship, Whitley swore out a warrant, and had him 
arrested for perjury at the close of his testimony, and while the case 
was before the jury. The affidavit was drawn by Judge Fisher, 
the nominal district attorney. Hayes was promptly discharged 
by the Criminal Court, on the ground that it was an unwarranted 
and flagitious attempt to influence the trial then in progress. 
The defence also set up an alibi, proved that Whitley gave a 
dinner-party at Cambridgeport, near Boston, on the 5th of April, 
and attempted to show, by several who thought they had seen 
him, that he was in Boston on the morning of the 6th. This vital 
part of the alibi failed, the prosecution producing two telegrams 
dated the 6th, one from Solicitor Banfield in Washington to Whit- 
ley in New York, directing him to report in Washington, and a reply 
from New York by Whitley the same day, saying he was not well, 
and that he would start the next day. To prop up the tumbling 
structure, Newcomb testified that he sent this despatch to deceive 
Mr. Banfield as to Whitley’s whereabouts, and both Newcomb 
and Applegate swore they were at the New York office all 
day on the 6th, and neither saw Whitley, and that both went 
up to the Boston depot that night to welcome him home. Dart, 
however, who, Hayes swore, came to his house on the morning of 
the 6th, telling him Whitley wanted to see him at the office, 
though sworn, was not called and asked about this feature of the 
affair, for the good reason that several witnesses were present to 
testify that they saw him at Hayes’s house on that morning. 

As to Hayes’s telegram from Washington to Whitley the next 
forenoon informing the chief that Nettleship could not be found, 
the defence attempted to prove that Whitley did not write the 
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receipt, though competent experts pronounced the handwriting 
his, but that it was written by Albert Cunz, a clerk of Whitley, 
who, though indicted with his chief and the rest, managed to avoid 
appearing through delay caused by a writ of habeas corpus taken 
out in his case in New York. The defence, however, did not 
prove that Whitley failed to receive this telegram, which was ad- 
mitted to have reached the hands of his clerk. The prosecution 
had a witness who went with Hayes to see Netileship when the 
latter sent him to Somerville to sign the affidavit, and who also 
accompanied Hayes to Somerville’s house. So in regard to this 
part of the case the defence contented itself with resisting the 
introduction of the affidavit which Hayes had signed. 

It became necessary to show, if possible, that Whitley did not 
know that Hayes was in Toronto at the time the former was 
ordered by Mr. Banfield to find him for the committee. This in- 
volved proving that Nettleship, who had gone to induce Hayes to 
make upon the arrival of Newcomb an affidavit exonerating the 
Secret Service and implicating Carter, was in Toronto on other 
business, and that although Hayes had produced the telegram in 
Nettleship’s handwriting to Applegate in Boston, it did not relate 
in any way to dealings with himself. This telegram read, * Se- 
curities good. Invest,’ and was signed * M. Johnson.” It was 
to notify Whitley that Hayes would make the required affidavit 
if Newcomb came on. To explain this, Applegate swore that he 
and Nettleship were seeking to obtain a reward in a case of which 
Whitley knew nothing. A criminal in Boston named Milledge 
Johnson, had * jumped bail” and was in Canada, and his sure- 
ties had offered a reward. Nettleship on his way West was to 
stop in Toronto, and see if the man could be found. Applegate 
was to visit Boston, and ascertain whether the sureties were 
good, and, if so, advise Nettleship to invest. This was Apple- 
gate’s statement; but he was stupid and frightened, and broke 
down completely on cross-examination. Nettleship tele- 
graphed from Canada to Boston what Applegate, according to 
his own explanation, had agreed to telegraph from Boston to 
Nettleship. He had visited Boston, where the sureties lived, 
to ascertain whether they were good, and report to Nettleship in 
Canada; but, instead of this, Nettleship telegraphed Applegate 
from Canada, where none of the sureties resided and where 
they were not known, that they were good. 
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Next it became necessary to show how Whitley ascertained 
that Hayes was in Toronto, so that he could send Newcomb to 
see him. Whitley therefore asserted that he had received a drop- 
letter, and Applegate declared he had seen Whitley take it out 
of the waste-basket and save it. Here he failed again; for, after 
he had sworn to the date of finding this letter, it was necessary 
to believe that this basket, which received all the waste paper of 
the office, had not been full enough to empty in two months. 

As to Harrington, the defence set up that the conspiracy was 
aimed at Whitley and Nettleship by Carter and Hayes, because 
of their discharge by Whitley, and the subsequent ill-treatment 
of Carter by Nettleship. Newcomb’s version of his interview 
with Hayes at Toronto was used to sustain this theory. And in 
support of Newcomb, one Bauer, also of Whitley’s force, swore 
that Hayes, on appearing in New York from Canada, repeated 
the story of Carter’s duplicity to him. An ex-detective of the 
force, named Reed, also testified that Hayes had asked him to 
take part in such a job. 

It was next maintained that Hayes conceived the idea of involy- 
ing Harrington for revenge, after the latter had caused his arrest 
as he came from the committee-room. Harrington’s other theory 
was also broached ; namely, that it was a plan of thieves to secure 
Evans's books, and then obtain money, either by their return, or by 
selling them to Alexander. Still another set forth that Hayes and 
Carter conspired to falsely implicate Alexander, and afterwards 
levy blackmail upon him as the price of silence regarding Hayes’s 
first interview with him. Mr. Hill punctured this thoroughly, 
by asking how it happened that these men, strangers in the city, 
after finding Alexander wanted the Evans books, thought of look- 
ing for them in Harrington’s safe, where they had never been 
till the very afternoon preceding the burglary. 

When the defence attempted to discredit Zirruth, the prosecu- 
tion called attention to the fact that Guild, Nettleship’s lawyer, 
who, Zirruth claimed, had paid him money to keep away, had not 
been called as a witness, and also that the same inattention had 
occurred in the case of one Corry, who, Zirruth swore, had paid 
him one thousand dollars to go to Europe, obtained a ticket 
for him from United States Deputy-Marshal Bailey, and escorted 
him to the steamer. Instead of bringing Corry himself to impeach 
Zirruth in these most material points, it appeared that he had 
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been engaged in hunting up witnesses to contradict Zirruth in 
other matters, and also to impeach his veracity as a witness. 

Concerning the * H.” telegrams, which Shailer, acting for Har- 
rington, had sent to Nettleship, it was claimed they were upon 
business which the force was doing for General Howard; but as 
the most awkward one of all represented General Howard at work 
with detectives on Sunday, when, as everybody in Washington 
knew, he was always engaged in very different work, the expla- 
nation had little force. General Howard, at the time of the trial, 
was on the Pacific coast; and the theory was a safe one. Long 
afterwards, when he was reached, it appeared that, although about 
this time he had some dealings with the Division, the telegrams 
in which the letter “ H.” was used, and upon which the prosecu- 
tion relied, had no relation whatever to his case. In fact, it was 
proved by the prosecution that they bore date before his business 
was undertaken. Meantime Shailer had been dismissed from the 
Treasury for most disreputable conduct, and it was easy to obtain 
him as a witness to swear that Solicitor Wilson dismissed him 
because he would not agree to say that * H.” in his telegrams 
stood for Harrington. 

In the midst of the trial one of those remarkable incidents hap- 
pened which so often have placed the friends of General Grant’s 
administration sorely on the defensive. Harrington was invited 
from the prisoner's dock, where he was on trial for a black offence 
against society, to a card reception at the White House. The 
foreign ministers present were thunderstruck, and the trial had 
made such noise in the town, that no one failed to notice Harring- 
ton’s presence. It was purposely made most conspicuous by the 
Ring, and the next morning care was taken that the jury should 
hear all about the President’s faith in Harrington. The excuse 
given for the President was, that Babcock had sent the card with- 
out his knowledge. 

Throughout the trial the situation of affairs about the office of 
Judge Fisher, United States Attorney for the District, was a 
standing scandal. It was the head-quarters of the defence. Here 
the defendants and their friends gathered to consult before each 
day’s session of the court, and here they reassembled upon ad- 
journment. The disreputable witnesses who were brought from 
New York by the Secret Service, those whom Somerville deemed 
useful in the common cause, crowded here daily, together with 
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the prominent officials, contractors, and operators of the District 
Ring, under the very eyes of the Department of Justice and of 
Congress. 

After A. B. Williams, on the night of the burglary, followed 
Bliss the burglar a few steps, then lost or left him, and hastened 
to intercept Benton on his way to Alexander's, no trace was dis- 
covered of Bliss till about two weeks after, when the trains were 
no longer watched. Then, as was proved on the trial, one dark 
rainy night Williams drove in a close carriage to one of the trains 
for New York, and stopped on the other side of the street from 
the entrance to the depot. Williams came over to ask the time, 
and walked about so uneasily as to attract the attention of an 
officer. When the gong sounded for the train to start, a man, 
who, by the testimony of this officer, a railroad employé, and a 
third person, fully answered the description of Bliss, jumped out 
of Williams’s carriage, hastily crossed the street, rushed through 
the depot, and caught the train as it was moving off. To meet 
this, the defence produced a man who had close relations with 
Williams’s friends to swear that Williams took him to the depot 
that night. But he admitted that he had no reason for leaving 
the city hurriedly ; and he failed to explain why, when it was rain- 
ing hard, they stopped on the other side of the street; and when 
the policeman, the railroad hand, and one other witness who saw 
the occupant of Williams’s carriage that night, were called, they 
agreed that the witness bore no resemblance in size or general 
appearance to the friend whom Williams had escorted to the train. 
The defence did not account for the stolen telegram which showed 
Williams’s communication with Nettleship in New York, nor was 
any explanation offered why Williams, who alone followed Bliss 
that night, lost sight of him before he reached the next corner, 
although it was as easy to track him as it proved to be to follow 
Benton. 

After the case for the defence was in, there came a play of bluff. 
So great was the confidence which this side had in its jury, and 
in the effect of the mass of perjured testimony upon it, that a 
proposition was made to the government, in a manner befitting 
such an offer, to submit the case without argument. The re- 
marks which accompanied this were so evidently designed for 
effect, that the judge administered a pointed rebuke, and ordered 
the case to proceed.. Here, it should be said, that notwithstand- 
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ing the unfaithfulness of several officers of the court, and the aid . 
which they constantly gave the defence in the various stages of. 
this cause, the members of the court itself performed their duty 
throughout without fear or favor. 

One of the most impressive episodes of the trial was the argu- 
ment of Harrington in his own defence. His circumstances, his 
popularity, and his considerable oratorical powers all operated to 
bring together a great audience, and he spoke in the presence of 
nearly the whole bar of the District. The argument contained 
few new points, and only aroused interest because he was making 
it; still his appeals were eloquent, and their solemn character 
made them effective. Speaking of the blight which the charges 
brought upon him, and their falsity, he said : — 

“T seemed to stand almost alone in the dreary forest-land of my life, 
while under chilling doubts and suspicions my hopes seemed to flutter, leaf 
by leaf, silently to the earth, and all around me, stark and bare, stood the 
ghosts of my ambitions; but out of the distance, away from the gaze of men, 
came the wondrous and beautiful words that he who gave me life loved so 
much to hear : — 

‘*¢ God moves in a mysterious way, 

His wonders to perform: 

He plants his footsteps in the sea, 
And rides upon the storm. 

His purposes will ripen fast, 
Unfolding every hour; 

The bud may have a bitter taste, 
But sweet will be the flower.’ 


Then I knew the chilling fingers of doubt would be taken from me; that 
my heart might bound and my pulse might leap with hopes to be realized, 
and ambitions to be fulfilled; that, led by the hand of Him who doeth all 
things well, I should still have purposes to be accomplished and aims to be 
realized. I shall not fail. To my friends whose faith has been taxed, to 
my enemies who hoped herein to see me fall, I say I shall not fail. In this 
court-room, where I have won some success, I shall pursue the profession 
I love, erect and manly, as I have heretofore been in the full stature that 
God gave me, turning aside for no man’s opinion, following the path of 
duty, as he gives me to see that duty, and by a pure life wipe out even the 
shadow of your case. I shall not fail. . . . And as, gentlemen of the jury, 
I leave you this case, I leave with you more than the personal matters 
which may come to me, I leave to you more than my life, —I leave to you 
my reputation; and I say to you, I say to this court, I say to the world, 
that during the whole of these proceedings I have not sullied the personal 
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dignity of my character, nor tarnished my professional reputation, so help 
me God.” 


Mr. Riddle’s closing argument occupied three days. It re- 
viewed the case from the first, passing every feature of it before 
the minds of the jury with great clearness. It pointed out how 
completely the testimony of Hayes and Zirruth had been corrobo- 
rated, and emphasized the admission of guilt involved in the 
various attempts of the actors to destroy testimony and secrete 
witnesses. Perhaps no case presenting so wide a field, and in- 
volving such a variety of facts, complicated by rarely surpassed 
inventive villany, was ever more thoroughly mastered. As a 
forensic effort, it was singularly unambitious; in the language 
of the advocate, ** beginning without exordium and ending with- 
out peroration.” 

But no keenness of analysis, no force of presentation, no power 
of logic, no demonstration of guilt, could have secured conviction 
at the hands of a jury so shamelessly packed. It was not through 
any lack of the positive proofs of guilt, nor any want of legal 
skill on the part of the prosecution in presenting them, that the 
Ring escaped ; but its triumph came through the simple matters of 
perjury and jury-packing. 

Only Williams, the least prominent partner in the conspiracy, 
had been acquitted. The rest, though temporarily safe, were 
still amenable to a second trial. As soon as Mr. Riddle’s pur- 
pose to secure new indictments became known to the Ring, its 
desperate efforts at self-defence were renewed. By means as yet 
unknown, the Attorney-General, who thus far had shown only a 
purpose to push the case energetically, was induced, as has been 
already stated, to terminate Mr. Riddle’s connection with it; and 
for the time all steps looking to a new trial were abandoned. 
Efforts were at once begun to compass the removal of Mr. Hill 
and Solicitor Wilson. Of course the Ring did not approach the 
President and ask these removals because of the energy with 
which they had discharged their duties in the late trial ; but, by 
ways in which they were skilled, they poisoned him against these 
faithful officers, and he finally asked the Attorney-General for 
the resignation of Mr. Hill, and the Secretary of the Treasury 
for that of Solicitor Wilson. Mr. Williams yielded, and com- 
municated the wish of the President to Mr. Hill, assuring him, 
however, that he had the full confidence of the Attorney-General, 
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and that no objection could lie against him for any want of ability, 
efficiency, or faithfulness. 

Mr. Bristow was less easily moved. He said plainly to the Presi- 
dent that he regarded the opposition to Solicitor Wilson as spring- 
ing solely from those who objected to the fidelity with ‘which he 
had discharged his duties in connection with the safe burglary 
investigation, and, as Major Wilson was acting under his orders 
as Secretary, he did not propose to desert him; and, therefore, if 
the President, upon reflection, should decide to insist upon Wil- 
son’s resignation, he should be obliged to ask the President to 
accept his own as Secretary. 

Thus the public lost the services of Mr. Hill by the dictation 
of a powerful Ring of corruptionists, and thus Solicitor Wilson 
was saved in defiance of the same Ring, to accomplish still greater 
results in the famous war of Secretary Bristow on the whiskey 
thieves. 

The Ring, though thankful for present relief, and the prospect 
of a considerable season of quiet in which to perfect plans to 
insure final escape, was sorely disappointed at the result of the 
trial. When such a jury as had been obtained could not be per- 
suaded to acquit, the prospect began to look discouraging. At 
the following short session of Congress, as has been stated, the 
Ring was able to defeat every attempt to secure further investi- 
gation. 

During the long recess which preceded the assembling of the 
forty-fourth Congress, but one threatening event occurred. A 
dry-goods store in the city was robbed of several thousand dol- 
lars’ worth of silk by some thieves from Baltimore. After the 
arrest of one of them named Snyder, he informed Harrington that 
he knew too much about the safe burglary to be kept there long. 
Harrington sent “ Billy” Evans to the thief; and the former soon 
made arrangements to have him released on spurious bail. 
Charles Fisher, a son of the District Attorney and an assistant 
in his father’s office, with Evans, dressed up a man named Green, 
from Baltimore, to personate a wealthy citizen of Georgetown, 
named Edes. This man was accepted as surety for Snyder; and 
the latter was released on $3,000 bail. Fisher, Evans, and a clerk 
of the police court were subsequently indicted in connection with 
this case. Green was arrested, but failed of conviction through a 
disagreement of the jury obtained by false testimony as to his iden- 
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tity. When the forty-fourth Congress met, the House promptly 
passed a resolution of inquiry. Nettleship, who had become tired 
of the position which he occupied as a fugitive from justice, 
made overtures both to the committee and the District Attor- 
ney to appear and testify fully if the government would use him 
as a witness. The knowledge of this offer brought Whitley from 
Colorado to save himself. He had been keeping out of the reach 
of the District authorities at the instance of leading members of 
the Ring, and the latter were displeased and disturbed at his 
return. He sought immunity both at the hands of the District 
Attorney and the Attorney-General, but without success. He then 
offered to tell the committee all he knew in case they would procure 
immunity for him from the Attorney-General. To this the commit- 
tee agreed ; and Mr. Pierrepont gave him the required protection, 
conditioned upon his satisfying the committee that he told the truth. 

The Ring plainly saw that when these two prominent actors in 
the plot should tell their story, the new District Attorney would 
be obliged to put the whole matter before the grand jury. In 
fact, the moment the democratic house began to investigate in 
earnest, it seemed safest for the Ring to have a new trial while 
their hold upon the political machinery of the District lasted. 
Before another Congress met, there would be a change of admin- 
istration. So it was decided to brave the thing through. The 
chances of running the rapids safely were at least considerably in 
their favor, and the long journey had been a desperate one in all 
its stages from the moment Harrington turned unsuccessful from 
Alexander's door. 

Nettleship and Whitley appeared before the Judiciary Commit- 
tee, and confessed the details of the conspiracy. Among the few 
new facts brought out was a statement of such disbursements of 
the Ring as had come to the knowledge of Nettleship. These had 
been for paying Bliss, Benton, Somerville, and other operators, 
keeping witnesses out of the way, and discharging the expenses 
incurred in procuring attorneys and witnesses for the first trial. 
So far as Nettieship could account for these various disbursements, 
they exceeded twenty-two thousand dollars. 

Babcock was called, and swore, that, in the interviews described 
by Whitley, he had only employed him to engage men to watch 
certain Washington correspondents, who, he claimed, were pub- 
lishing false charges against him, and see who furnished them 
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with their information about the Ring, and try to arrange some 
plan for thwarting their efforts and rendering them powerless. 

When the case was next taken before the grand jury in April, 
1876, Babcock, Harrington, Whitley, Nettleship, Somerville, Bliss, 
and Benton were indicted. When the court opened in June, 
Harrington fled, Bliss had entered upon a term of fourteen years’ 
imprisonment in state-prison in Vermont, for complicity in a 
bank burglary, and Benton was still at large. Babcock and 
Somerville were arrested and gave bail; and the case, instead of 
being called for trial, was postponed till the middle of September, 
when Congress would be away, and the attention of the country 
would be turned from Washington and fixed upon the presi- 
dential campaign. Another advantage gained arose from the 
fact that the jury out of which the panel to try the case would be 
taken was summoned to court in June, and so became known to 
the Ring ; and such members as could be approached were open 
to persuasion until the middle of September. The case was to 
be prepared for trial by the new District Attorney, who could 
not be expected to understand it very well, however anxious 
he might be to try it thoroughly. 

The Ring did not fail to see that general criticism would be 
evoked by not again employing Mr. Riddle, who was the only 
available prosecutor in Washington having a complete inside 
knowledge of the case, as Mr. Hill and Solicitor Wilson had been 
forced out of the public service for handling distinguished scoun- 
drels too inconsiderately. But the Ring was equal to dealing with 
this dilemma. When the case was prepared for trial, and on the 
afternoon of the day before it was to be called, Mr. Riddle was 
invited to assist and agreed to do so, as he could not decline 
without seeming to have voluntarily abandoned a prosecution in 
which he had been so prominent. The knowledge he had of the 
case was the property of the public, and he could not allow any 
personal consideration to prevent its being made available. 

That the same delicate care bestowed upon the composition of 
the jury for the first trial had been exercised anew, was made 
apparent by the appearance in the jury-box of the steward of the 
Washington Club House, who prepared the lunch for Harrington 
and those prominent worthies of the Ring, who so long before had 
arranged with him to celebrate the arrest of Alexander, and the 
downfall of the memorialists. 
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Babcock’s defence was conducted by Judge Fullerton, of New 
York. Somerville’s appearance in the trial excited little atten- 
tion, except. from the fact that the President’s private secretary 
and such a man were co-defendants in a criminal case. Whitley 
and Nettleship were accepted as witnesses, and a nolle prosequi 
entered for each. The defence introduced witnesses to character, 
and a few to conversations with Whitley tending to prove that 
General Babcock was not involved in the conspiracy. But the chief 
reliance of the defence was, after all, upon the main government 
witnesses, Whitley and Nettleship. While these had agreed be- 
fore the committee regarding Babcock’s guilt, Nettleship swore 
at the trial that Whitley always claimed to him that Babcock 
knew nothing of the matter, and- Whitley broke down badly, 
doubtless with purpose, upon cross-examination. In fact, so 
suspicious was the course of each upon the stand, as to cause a 
general belief that the whole affair was a shrewdly managed 
game, in which the first move had been to procure immunity for 
Whitley and Nettleship, and then, by pre-arranged admissions 
and contradictions on their part, to insure the escape of Babcock. 
The various contradictory stories these witnesses had related 
under oath before both committees of Congress, and upon the 
previous trial, were used with great power to discredit them with 
the jury. The theory that Babcock originally sent for Whitley 
to do quite another thing was skilfully presented, and supported 
by Whitley’s admission, on cross-examination, that Babcock never 
spoke the words * safe burglary” to him, and that they never 
conversed about the plot in any open and direct way. 

Though Mr. Riddle had, by design, been called into the case 
at an hour which made it impossible to study its new features 
fully, still his argument, though destined to fail before this petty 
jury, carried conviction to the public, — that jury of last resort in 
such a case. Only a few of its main points can briefly be sum- 
marized here : — 

There was abundant motive for the crime in the great peril of 
the Board of Public Works, as vast sums of money, the very ex- 
istence of the District government, and the reputation of its mem- 
bers, were involved in the attack of the memorialists. 

Whitley did not live in the District. He was a stranger to 
both sides and to Harrington. It was absurd to suppose he would 
conspire with Harrington, except to please superiors. Of those 
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against whom charges had been preferred to the committee, he 
knew Babcock alone. 

It needed a man in high position to command the brains and 
the energy of a powerful division of the government orien for 
such nefarious work. 

It was not denied by the defence that Babcock had Whitley 
ordered to Washington, and sent him at once to Harrington, as 
the manager of the work he had in mind. It had been argued 
that Babcock had only legitimate work in view, and that he 
should not be held responsible if Whitley and Harrington, with- 
out his knowledge, set about a plot of which he knew nothing. 
But no evidence was offered to show that either of these men 
did any thing else for Babcock, attempted any thing else, or that 
Babcock called them to account for neglecting his business. 

The evidence of Madge had been passed over in silence by the 
defence. There was no attempt to deny that Madge reported to 
General Babcock at the White House that Carter had just called 
at the Treasury, and declared the whole affair a job set up on 
Alexander. There was no effort to deny that in less than half 
an hour afterwards Harrington came running in upon Madge, 
saying he had seen Babcock, asking after Carter, and telling 
Madge they were exceedingly anxious that he should give Carter 
employment at once, and that they would see that it cost the 
government nothing. 

The case was one where Congress was investigating the con- 
duct of an officer who had immediately called the whole Secret 
Service Division of the government to aid in his defence. When 
the plot failed, Babcock, who knew the actors in it better than 
any one else, instead of denouncing the crime, and moving to 
secure the punishment of its perpetrators, contented himself with 
telling Whitley he thought that Harrington and he were too 
smart to manage so badly. 

Mr. Riddle claimed the corroboration of Whitley to be com- 
plete. The flight of Harrington was proof that he dared not face 
the testimony of his main accomplices. The defence itself relied 
more strongly than upon any other evidence, on Whitley’s dec- 
laration that Babcock at no time mentioned the safe burglary in 
terms, yet in all that did not suit their purpose they denounced 
him as utterly unworthy of belief. 

In spite of Mr. Riddle’s convincing argument, a verdict of ac- 
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quittal for Babcock and Somerville was rendered by the jury, 
after less than an hour's consultation. 

Of the known conspirators, Harrington and Benton alone re- 
main untried. There is still a hope, that through the confession 
or the trial of the former, some of the prominent actors in the 
plot, never yet arraigned, may at least be discovered, even if they 
are not brought to punishment. 

This recital of known facts has consumed so much space, as to 
exclude comment. But this seems wholly unnecessary to those 
who will recall the persons and positions of the known and sus- 
pected actors in the conspiracy, and the place, time, and presence 
in which it was executed. 


H. V. Boynton. 
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THE RIGHT OF EXPATRIATION. 


CAN a citizen of the United States absolve himself from his 
allegiance thereto, without some law of the United States per- 
mitting him so to do? 


At the outbreak of the Revolution, the colonists were British 
subjects, to whom the doctrine of allegiance as laid down by 
Blackstone? applied : — 


“ Allegiance is the tie, or ligamen, which binds the subject to the king, 
in return for that protection which the king affords the subject.” 

“ Au Englishman who removes to France, or to China, owes the same 
allegiance to the King of England there as at home, and twenty years 
hence as well as now. For it is a principle of universal law, that the 
natural-born subject of one prince cannot, by any act of his own, — no, not 
by swearing allegiance to another, — put off or discharge his natural alle- 
giance to the former ; for this natural allegiance was intrinsic and primitive, 
and antecedent to the other, and cannot be devested without the concurrent 
act of that prince to whom it was first due.” 


What act upon the part of the sovereign, co-operating with a 
desire upon the part of the subject, would work an absolution of 
the latter from his allegiance to the former, the commentator 
does not inform us; but the Revolution of 1688 supplies that 
hiatus. The doctrine was then incorporated into English law, 
that government is a compact between ruler and ruled, and that 
when the sovereign departs from his side of the bargain, the sub- 
ject is released from his. ‘ For, in a full assembly of the Lords 
and Commons, met in convention, both Houses (Feb. 7, 1688) 
came to this resolution: * That King James the Second, having 
endeavored to subvert the Constitution of the kingdom, by break- 
ing the original contract between king and people, and, by the 
advice of Jesuits and other wicked persons, having violated the 
fundamental laws, and having withdrawn himself out of this 
kingdom, has abdicated the government, and that the throne is 
thereby vacant.” ? Hallam’s comment is: * The convention 


* 1 Bla. Com. 212. 


1 1 Com. 367 et seg. 
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pronounced, under the slight disguise of a word unusual in the 
language of English law, that the actual sovereign had forfeited 
his right to the nation’s allegiance ;”’! and it is to be noted that 
this was the precise view of Lord Somers in sustaining the word 
‘abdicated,’ on behalf of the Commons, as against the word 
** deserted,” which the Lords proposed in lieu: * By avowing to 
govern according to a despotic power unknown to the Constitu- 
tion, and inconsistent therewith, he hath renounced to be a king 
according to the law, — such a king as he swore to be at the cor- 
onation, — such a king to whom the allegiance of an English sub- 
ject is due ; and hath set up another kind of dominion, which is 
to all intents an abdication, or abandoning, of his legal title, as 
fully as if it had been done by express words.” 

The doctrine of allegiance, then, as in vogue at the outbreak 
of the American Revolution, was, first, that the subject owed an 
allegiance to his sovereign, from which no act of his own could 
absolve him; and, secondly, that the sovereign might, by a gross 
infraction of the original contract between king and people, 
* forefault”” —as the Scotch convention of 1688 put it?— the 
allegiance of the subject. 

It is upon this ground that the separation of the Colonies from 
the parent State is justified in the Declaration of Independence. 
* He” —say the colonists, referring to their sovereign — ‘has 
abdicated government here by declaring us out of his protection, 
and waging war against us;” therefore we “ are absolved from 
all allegiance to the British crown.” The reference here is to 
the act of Parliament of Dec. 21, 1775, which declared the col- 
onists to be in a state of rebellion, put them upon the footing of 
enemies, and authorized hostilities against them by land and sea. 
Dr. Ramsay, the contemporary historian of the Revolution, says 
of this statute, “It was considered, from New Hampshire to 
Georgia, as a legal discharge from allegiance to their native sov- 
ereign ;”? and again: “ Though new weight was daily thrown 
into the scale in which the advantages of independence were 
weighed, yet it did not preponderate till about that time in 1776 
when intelligence reached the colonists of the act of Parliament 
passed in December, 1775, for throwing them out of British pro- 
tection. It was said ‘that protection and allegiance were recip- 
rocal, and that the refusal of the first was a legal ground for 
1 3 Const. Hist. 125. ? Tyndal, 71. 3 2 Hist. U. S. 102. 
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withholding the last.’ They considered themselves to be thereby 
discharged from their allegiance, and that to declare themselves 
independent was no more than to announce to the world the real 
political state in which Great Britain had placed them. This act 
proved that the colonists might constitutionally declare them- 
selves independent.”! To the same effect are a number of the 
early laws and constitutions of the States. In May, 1776, the 
Rhode Island Assembly passed * An Act for repealing an act 
entitled * An Act for the more effectually securing to His Majesty 
the allegiance of his subjects in this his colony and dominions of 
Rhode Island and Providence Plantations,’ and altering the forms 
of commissions, of all writs and processes in the courts, and of 
the oaths prescribed by law,” which has this preamble : — 


“ Whereas, in all States existing by compact, protection and allegiance 
are reciprocal, the latter being due only in consequence of the former; and 
whereas, George the Third, King of Great Britain, forgetting his dignity, 
regardless of the compact most solemnly entered into, ratified, and con- 
firmed to this Colony by his illustrious ancestors, and till of late recognized 
by him, and entirely departing from the duties and character of a good 
king, instead of protecting, is endeavoring to destroy, the good people of 
this Colony, and of all the United Colonies, by sending fleets and armies 
to America, to confiscate our property, and spread fire, sword, and desola- 
tion throughout our country, in order to compel us to submit to the most 
debasing and detestable tyranny, whereby we are obliged by necessity, and 
it becomes our highest duty, to use every means with which God and 
nature have furnished us in support of our invaluable rights and_privi- 
leges, to oppose that power, which is exerted only for our destruction.” ? 


The New Jersey Constitution of July 2, 1776, has this pre- 
amble : — 


“ Whereas, all the constitutional authority ever possessed by the kings 
of Great Britain over these Colonies or their other dominions was by com- 
pact derived from the people, and held of them for the common interest of 
the whole society, allegiance and protection are, in the uature of things, 
reciprocal ties, each equally depending upon the other. and liable to be 
dissolved by the other’s being refused or withdrawn: and whereas, George, 
the Third, King of Great Britain, has refused protection to the good people 
of these Colonies ; and, by assenting to sundry acts of the British Parlia- 
ment, attempted to subject them to the absolute dominion of that body; 


1 2 Hist. U. S. 153. 
2 Rhode Island in the Continental Congress, &c. (Providence, 1870), p. 66. 
VOL. XI. 30 
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and has also made war upon them in the most cruel and unnatural manner, 
for no other cause than asserting their just rights, — all civil authority under 


him is necessarily at an end, and a dissolution of government in each Col- 
ony has consequently taken place.” } 


' The Pennsylvania Constitution of Sept. 28,1776, has this preamble : “ Whereas, 
the inhabitants of this Commonwealth have, in consideration of protection only, 
heretofore acknowledged allegiance to the King of Great Britain; and the said 
king has not only withdrawn that protection, but commenced, and still continues to 
carry on with unabated vengeance, a most cruel and unjust war against them, em- 
ploying not only the troops of Great Britain, but foreign mercenaries, savages, and 
slaves, for the avowed purpose of reducing them to a total and abject submission to 
the despotic domination of the British Parliament, with many other acts of tyranny 
(more fully set forth in the Declaration of Congress), whereby all allegiance and 
fealty to the said king and his successors are dissolved, and all power and authority 
derived from him ceased in these Colonies.” - 

The North Carolina Constitution of Dee. 18, 1776, has an analogous preamble, 
thus:— 

“ Whereas, allegiance and protection are, in their nature, reciprocal, and the one 
should of right be refused when the other is withdrawn; and whereas, George the 
Third, king of Great Britain, and late sovereign of the British American Colonies, 
hath not only withdrawn from them his protection, but, by an act of the British 
Legislature, declared the inhabitants of these States out of the protection of the 
British crown, and all their property found upon the high seas liable to be seized 
and confiscated to the uses mentioned in the said act ; and the said George the Third 
has also sent fleets and armies to prosecute a cruel war against them, for the purpose 
of reducing the inhabitants of the said Colonies to a state of abject slavery: in con- 
sequence whereof, all government under the said king, within the said Colonies, 
hath ceased, and a total dissolution of government in many of them hath taken 
place.” 

An act of the Massachusetts Legislature, passed in 1777, “for prescribing and 
establishing an oath of fidelity and allegiance,” opens with a preamble expressive 
of the same idea: — 

“Whereas, the King of Great Britain hath abdicated the government of this and 
the other United States of America, by putting them out of his protection, and un- 
justly levying war against them.” Ancient Charters and Laws of Massachusetts, 
Bay (Boston, 1814), p. 700. 

An act of the General Assembly of Georgia, of March 1, 1778, is to like effect, 
though making the absolving act of the British sovereign date at Lexington, saying 
in its preamble: — 

“ Whereas, the King of Great Britain did, on the nineteenth day of April, which 
was in the year of our Lord one thousand seven hundred and seventy-five, com- 
mence a cruel and unjust war against the good people of America, with intent to 
reduce them under subjection to a state of lawless sway and absolute despotism, in 
violation of the ancient constitution, and utterly subversive of the same; and 
whereas, the said king, in order to carry the said flagitious and destructive system 
of government into full effect, did send a body of his troops, on the aforesaid day 
and year, which troops did wantonly attack and murder the peaceable inhabitants 
of America, whereby the said king did forfeit and forefault every right and title to 
the allegiance of the said people.” Marb. & Crawf. Dig. 62. 

The Vermont Constitution of Dec. 25, 1777, under which that State was admitted 
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There is likewise extant a charge of Chief Justice Drayton, of 
South Carolina, in April, 1776, wherein the grand jury are in- 
structed as to the law of allegiance as it then stood. After learn- 
edly going over the proceedings had and the law as settled in 
the matter of the abdication of James IL., and arguing that the 
case of George III. was parallel, the Chief Justice proceeds: 
* And thus, as I have, upon the foot of the best authorities, made 
it evident that George III., king of Great Britain, has endeav- 
ored to subvert the constitution of this country, by breaking the 
original contract between king and people; by the advice of 
wicked persons has violated the fundamental laws ; and has with- 
drawn himself, by withdrawing the constitutional benefits of the 
kingly office and his protection out of this country: from such a 
result of injuries, from such a conjuncture of circumstances, the 
law of the land authorizes me to declare, and it is my duty boldly 
to declare, the law, —that George III., king of Great Britain, 
has abdicated the government, and that the throne is thereby 
vacant; that is, he has no authority over us, and we owe no obedi- 
ence to him.” } 

From all this it appears that the colonists justified their sepa- 
ration from the crown upon the law as it then stood, and were 
particular to have it known that the sovereign had absolved his 
subjects from their allegiance, and not that the subjects had ab- 
solved themselves. 

Upon the Declaration of Independence, the States, in right of 
the sovereignty thereby assumed, demanded from their inhabit- 
ants the allegiance theretofore rendered to the Crown. Thie 


in 1791, has a preamble in totidem verbis with that of the first constitution of Penn- 
sylvania, ut sup., reciting that George the Third has not only withdrawn his protection 
from, but levied war against, the colonists, “ whereby all allegiance and fealty to the 
said king and his successors are dissolved and at an end.” 

Connecticut framed no State constitution proper upon the assumption of inde- 
pendence continuing under the royal charter, mutatis mutandis ; but in the “ Account 
of the Constitution of Connecticut,” published by order of the Continental Con- 
gress of Dec. 29, 1780, we read: ‘‘ There used to be one king’s attorney in cach 
county ; but since the king has abdicated the government, they are now attornies 
to the Governor and Company.” 

By resolutions of May 31, 1776, the New York Congress set out, as among the 
reasons why a convention should be had to frame a constitution for that State, “ the 
dissolution of the former government, by the abdication of the late governor, and 
the exclusion of this Colony from the protection of the King of Great Britain.” 
Debs. N. Y. Cony. 1821, App. 691. 

1 1 Pitk. Hist. U. S. 491. 
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Georgia act of 1778, above cited, after setting out that, by his 
use of military force against the colonists at Lexington, on the 
19th of April, 1775, the king had made a breach * in the original 
contract which subsisted between him and the people,” “ whereby 
the said king did forfeit and forefault every right and title to the 
allegiance of said people,” proceeds to say: ** It is both just and 
constitutional that all and every allegiance and other duty which 
was due from the good people of America on the said day 
should be immediately transferred, and accordingly were, by 
means of the said breach, transferred, from the said king to the 
powers which assumed the rights and exercise of government in 
this State;”’ and the idea of this statute may be said to have 
generally prevailed. Strictly speaking, some of the States 
afforded those dwelling within their borders on the 4th of 
July, 1776, a reasonable time wherein to choose whether they 
would remain subjects of the crown, or become citizens of 
the State,— which is the Revolutionary right of election ;! 
but, for all practical purposes, the rule was, as stated by Mr. 
Justice Johnson, in Shanks vy. Dupont? that “those who owed 
allegiance to the king, as of his province of South Carolina, 
thenceforward owed allegiance to South Carolina.” One of the 
first cares of the new sovereignties was to enforce this obligation. 

The Pennsylvania Constitution of Sept. 28, 1776, provided 
(chap. 2, sect. 40): * Every officer, whether judicial, executive, 
or military, in authority under this Commonwealth, shall take 
the following oath or affirmation of allegiance before he enter on 
the execution of his office: The oath or affirmation of alle- 
giance. ‘I, , do swear (or affirm) that I will be true and 
faithful to the Commonwealth of Pennsylvania; and that I will 
not, directly or indirectly, do any act or thing prejudicial or inju- 
rious to the constitution or government thereof, as established by 
the convention.” ? In the same State, an act of Jan. 28, 1777, 
provided: * That so much of every law or act of the General 


1 See Inglis v. Trustees of Sailors’ Snug Harbor, 3 Pet. 160; Stringer v. Phillis, 
2 Hayw. (N. C.) 158; 1 South Carolina Stats., Constitutional, 135, 147; 1 Laws of 
Maryland (Maxcy’s ed.), 404; Hebron v. Colchester, 5 Day, 169; Martin vy. Common- 
wealth, 1 Mass. 347, 397; Gardner v. Ward, 2 id. 236; Kilham vy. Ward, id. 244; 
Palmer v. Downer, id. 179; McIlvaine v. Core, 2 Cr. 280; 8. c. 4 Cr. 209; Phipps’s 
Case, 2 Pick. 394; Respublica v. Chapman, 1 Dall. 53; and Jackson v. White, 20 Johns. 
313. 


2 3 Pet. 225. 3 6 Pa. Laws (ed. 1803), App. 79. 


THE RIGHT OF EXPATRIATION. 453 


Assembly of the Province as orders the taking or subscribing any 
oath, affirmation, or declaration of allegiance or fidelity to the 
King of Great Britain or his successors, shall be, and is hereby, 
declared of no force or effect.” }_ An act of Feb. 11, 1777, provided : 
** That all and every person and persons (except prisoners of war) 
now inhabiting, residing, or sojourning within the limits of the 
State of Pennsylvania, or that shall voluntarily come into the same 
hereafter, to inhabit, reside, or sojourn, do owe and shall pay alle- 
giance to the State of Pennsylvania;’’? and “ An Act obliging 
the white male inhabitants of this State to give assurances of 
allegiance to the same,” passed June 13, 1777, prescribes this 
oath: “TI, , do swear (or affirm) that I renounce and refuse 
all allegiance to George the Third, king of Great Britain, his 
heirs, and successors; and that I will be faithful, and bear true 
allegiance, to the Commonwealth of Pennsylvania, as a free and 
independent State.”’ ® 

The Delaware Constitution of Sept. 11, 1776, art. 22. pre- 
scribed this oath or affirmation for members of the legislature, 
and all officers: “I, A. B., will bear true allegiance to the Dela- 
ware State, submit to its constitution and laws, and do no act 


wittingly whereby the freedom thereof may be prejudiced.” 


1 1 Pa. Laws (ed. 1803), App. 141. 2 Id. 146. 

3 Penn. State Laws, 62. 

4 The Maryland Constitution of Aug. 14, 1776, provided that all officers should 
take this oath: “I, A. B., do swear that I do not hold myself bound in allegiance to 
the King of Great Britain, and that I will be faithful and bear true allegiance to 
the State of Maryland.” Art. 55. 

The Georgia Constitution of Feb. 5, 1777, required every voter to take this oath 
or affirmation: “I, A. B., do voluntarily and solemnly swear (or affirm, as the case 
may be) that I do owe true allegiance to this State, and will support the constitu- 
tion thereof; so help me, God.” Art. 14. 

By “ An Act for prescribing and establishing an oath of fidelity and allegiance,” 
passed in 1777, Massachusetts provided the following: “I, A. B., do swear (or 
affirm) that I will bear true faith and allegiance to the State of Massachusetts Bay, 
and will faithfully support and maintain and defend the same against George the 
Third, king of Great Britain, his abettors, and all other enemies and opposers what- 
soever,” &c. “ Ancient Laws and Charters of Massachusetts Bay,” 700. And in the 
Massachusetts Constitution of March 2, 1780, it was provided, that members of the 
General Court, or Legislature, and all officers, should acknowledge the independence 
and sovereignty of the State, and take this oath: “I do swear that I will bear true 
faith and allegiance to the said Commonwealth, and that I will defend the same 
against traitorous conspiracies, and all hostile attempts whatsoever; and that I do 
renounce and abjure all allegiance, subjection, and obedience to the king, queen, 
or government of Great Britain, as the case may be, and every other foreign power 
whatsoever,” &c. Part 2, chap. 6, art. 1. 

In May, 1777, the General Assembly of Virginia passed “An Act to oblige the 
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Before leaving this branch of the subject, it may be remarked, 
that Washington strongly favored the requiring of an oath of 


free male inhabitants of this State above a certain age to give assurances of alle- 
giance to the same,” which reads: ‘“ Whereas, allegiance and protection are recip- 
rocal, and those who will not bear the former are not entitled to the benefits of the 
latter, therefore, Be it enacted by the General Assembly, that all free-born male in- 
habitants of this State above the age of sixteen years, except imported servants,” 
&c., shall take this oath: “I do swear (or aflirm) that I renounce and refuse all alle- 
giance to George the Third, king of Great Britain, his heirs and successors ; and that 
I will be faithful, and bear true allegiance, to the Commonwealth of Virginia, as a 
free and independent State.” 9 Hen. Stat. 281. 

Feb. 13, 1777, the General Assembly of South Carolina adopted “ An Ordinance 
for establishing an oath of abjuration and allegiance,” to be tendered to all king’s 
officers or suspects in the State, who, in default of taking the same, should be ban- 
ished, and, on return, put to death; the oath being: “I, A. B., do acknowledge the 
State of South Carolina is, and of right ought to be, a free, sovereign, and inde- 
pendent State, and that the people thereof owe no allegiance or obedience to George 
the Third, king of Great Britain, and I do renounce, refuse, and abjure any alle- 
giance or obedience to him; and Ido swear (or affirm, as the case may be) 
that I will, to the utmost of my power, support, maintain, and defend the said State 
against the said King George the Third, and his heirs and successors, and his or their 
abettors, assistants, and adherents. And I do further swear, that I will bear faith 
and true allegiance to the said State, and, to the utmost of my power, will support, 
maintain, and defend the freedom and independence thereof.” 1S. C. Stats. Const. 
135. March 28, 1778, the same General Assembly passed “ An Act to oblige every 
free male inhabitant of this State above a certain age to give assurance of fidelity 
and allegiance to the same,” which provides, “That every free male person within 
this State above the age of sixteen years shall take and subscribe the following 
oath or affirmation: ‘I, A. B., do swear (or affirm, as the case may be) that I will 
bear faith and allegiance to the State of South Carolina, and will faithfully support, 
maintain, and defend the same against George the Third, king of Great Britain, his 
successors, abettors, and all other enemies and opposers whatsoever ; and will, with- 
out delay, discover to the executive authority, or some one justice of the peace in 
this State, all plots and conspiracies that shall come to my knowledge against the 
said State, or any other of the United States of America. So help me, God.’” 
Id. 147. 

By resolutions of July 16, 1776, the New York Congress declared ‘‘ That all per- 
sons abiding within the State of New York, and deriving protection from the laws 
of the same, owe allegiance to the said laws, and are members of the State.” Inglis 
v. Trustees of Sailors’ Snug Harbor, 3 Pet. 99, and the State Constitution of April 
20, 1777, abrogates (art. 35), ‘‘ such parts of the common law of England, and of the 
statute law of England and Great Britain, and of the acts of the legislature of the 
Colony of New York, as together did form the law of the said Colony on the nine- 
teenth day of April,in the year of our Lord one thousand seven hundred and 
seventy-five, . . . asconcern the allegiance heretofore yielded to, and the supremacy, 
sovereignty, government, or prerogatives claimed or exercised by, the King of Great 
Britain and his predecessors over the Colony of New York and itsinhabitants ;” and 
empowers (art. 42) the legislature to naturalize such foreigners as settle in, and 
“shall take an oath of allegiance to, this State.” 

The North Carolina Constitution of Dec. 18, 1776, provides (art. 40), “ That every 
foreigner who comes to settle in this State, having first taken an oath of allegiance 
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allegiance, as witness his proclamation of Jan. 25, 1777, prescrib- 
ing such obligation within his sphere of command, and his letter 
to Congress of Feb. 5, 1777, saying: ‘I should strongly recom- 
mend to every State to fix upon some oath or affirmation of al- 
legiance to be tendered to all the inhabitants without exception, 
and to outlaw those that refuse it ;”’* and in the course of some 
controversy as to the oath of allegiance to the United States, 
proposed in the proclamation, Abraham Clark, of New Jersey, 
one of the signers of the Declaration of Independence, says: 
“Such an oath is absurd before our confederation takes place. 
Each State requires an oath to that particular State.” ® 

Upon the Declaration, then, the allegiance of the colonist was 
simply transferred, not changed. There was an alteration in the 
direction, but none in the nature, of the obligation ; the only dif- 
ference recognized being, that, whereas he had been a British, 
he was now an American, subject ; and, accordingly, that word 
was freely used. 

The Massachusetts Constitution of March 2, 1780, speaks of 
“moneys paid by the subject to the support of public worship,” 
and declares that “every denomination of Christians, demeaning 
themselves peaceably, and as good subjects of the Commonwealth, 


shall be equally under the protection of the law;”® and that 
“every subject of the Commonwealth” shall have legal redress of 
wrongs ;° and “no sulject ought, in any case, or in any time, to 
be declared guilty of treason or felony by the legislature.”7 The 


to the same, may purchase, or by other just means acquire, hold, and transfer, land 
or other real estate ; and, after one year’s residence, shall be deemed a free citizen.” 

A New Jersey act of Dec. 11, 1778, attainting sundry refugee inhabitants of that 
State, speaks of their failure to profess “ allegiance to the present government by 
taking the oaths or affirmations prescribed.” N. J. Laws, 1800, p. 41. The Rhode 
Island act, above mentioned, “‘ for repealing an act entitled ‘ An Act for the more effec- 
tually securing to His Majesty the allegiance of his subjects in this his Colony and 
Dominions of Rhode Island and Providence Plantations,’” requires an oath of each 
inhabitant, “to be true and faithful unto this Colony ;” and it is to this, no doubt, 
the Congressional Collection of Constitutions of 1780, above mentioned, refers, 
when saying, under the head of Rhode Island, that the royal charter remained the 
organic law of that State, but that “the oaths of allegiance and of office are made 
conformable to the principles of the Revolution.” Id. 46. ‘The same compilation, in 
speaking of the Constitution of Connecticut, says, one otherwise qualified “is ad- 
mitted a freeman on his taking an oath of fidelity to the State.” Id. 48. 

1 4 Writings of Washington, 297. 2 Id. 312. § Id. 299. 

4 Part 1, art. 3. 5 Id. 6 Id. art. 11. 

7 Td. art. 25. 
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New York Constitution of April 20, 1777, provided * that it shall 
be in the discretion of the legislature to naturalize all such per- 
sons...as shall come to settle in and become subjects of this 
State ;”! and sundry resolutions of that body, of Nov. 19, 1781, 
in reference to the then vexed question of the New Hampshire 
Grants, speak of “the loss of life of one of the subjects of this 
State, in the execution of his lawful duty,” at the hands of * the 
revolted subjects of this State,” 7. e., the Vermonters ;? and in the 
constitution framed Dec. 25, 1777, Chap. 2, art. 36, by these 
revolted subjects of New York, and under which Vermont was 
admitted as a State in 1791, it is provided that a foreigner 
naturalized in Vermont “shall be entitled to all the rights of 
a natural-born subject of this State.’ 


1 Art. 42. 

2 4 Journ. Cong. (Way & Gideon ed.) 6. 

8 It is also to be remarked, that when the New York Constitution of 1777 was 
framing, and a clause granting “to all mankind the free exercise of religious profes- 
sion and worship ” was under consideration, John Jay, afterwards Chief Justice of the 
Supreme Court of the United States, proposed to except Roman Catholics, unless 
they would make oath “that they verily believe in their consciences that no pope, 
priest, or foreign authority on earth, has power to absolve the suhjects of this State 
from their allegiance to the same.” Spark’s “ Life of Gouverneur Morris,” vol. i. 
p- 124. 

A New Jersey act of Dec. 11, 1778, provides for the attaint of every inhabitant 
who had left that State after April 19, 1775, and before Oct. 4, 1776, “and who 
hath not since returned and become a subject in allegiance to the present government 
by taking the oaths or affirmations required.” N. J. Laws (ed. 1800), p. 41; and 
see McIlvaine v. Core’s Lessee, 2 Cr. 280; s. c. 4 Cr. 209. A Pennsylvania act of 
March 6, 1778, “ for the attainder of divers traitors, if they render not themselves by 
a day certain, and for vesting their estates in this Commonwealth,” &c., pro- 
vides that, “‘ Whereas, Joseph Galloway, &c., being all subjects and inhabitants of 
the State of Pennsylvania, have most traitorously, and wickedly, and contrary to 
the allegiance they owe the State, joined and adhered to, and still do adhere to and 
knowingly aid and assist, the army of the King of Great Britain, now enemies at 
open war against this State and the United States of America,” they are to be 
attaint of high treason if they render not themselves; also, “ That all and every 
person and persons, being subjects or inhabitants of this State,” assisting the enemy, 
shall be guilty of high treason; also, ‘ That all and every the su/jects or inhabitants 
of this State,” serving the enemy in military or civil office, are similarly guilty ; and 
“the estates, real and personal, of the subjects or inhabitants of this State,” so guilty, 
are forfeit. 2 Laws, Penn. (ed. 1803), p. 165. 

A Delaware act of June 11, 1788, after setting out that further provision should 
be made touching aliens, “for enabling them to enjoy the rights and privileges of 
natural-born subjects of this State,” proceeds to enact that any foreigner then resi- 
dent, or thereafter coming to reside, in Delaware, shall, on taking the oath of alle- 
giance,. ut sup., be “a natural-born subject of this State, and shall be thenceforth 
entitled to all the immunities, rights, and privileges, of a natural-born subject of this 
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The same term was freely used in the operations of the gen- 
eral government. Washington justified his proclamation, above 


State,” saving an exclusion from office for two years. 2 Laws of Delaware, 20. 
A Maryland statute of February, 1777, “to punish certain crimes and misde- 
meanors, and to prevent the growth of toryism,” is particularly express. After 
beginning, ‘‘ Whereas, the clemency of this State towards such of its subjects and in- 
habitants as are inimical to its freedom and independence has not had the desired 
effect,” it proceeds to give a long catalogue of crimes, as treason, misprision of trea- 
son, &c., and affix punishments thereto, “if any subject or inhabitant of this State ” 
commit the same; and provides for the arrest of any person travelling through 
Maryland without a safe-conduct from “the State of which he is a su/ject or resi- 
dent.””. 1 Laws of Maryland {Maxcy’s ed.), 338. Another act of October, 1777, 
provides, ‘‘ That if any subject or inhabitant of this State shall destroy any maga- 
zine, &c., or destroy or carry off any vessel, belonging to the United States, or to 
this or any other of the United States, or to any subject of this or any other of thé 
United States,” he shall suffer death. Id. 343. So, an “ Act for Naturalization,” 
passed in July, 1779, provides that “ Whereas, aliens might come in and settle in this 
State if they were made partakers of the advantages and privileges which the nat- 
ural-born subjects of this State do enjoy,” such persons, on taking this oath, “I, 
A. B., do swear, or affirm, that I will hereafter become a subject of the State of 
Maryland, and will be faithful, and bear true allegiance, to the said State, and that 
Ido not hold myself bound to yield any allegiance or obedience to any king or 
prince, or any other State or government,” “shall thereupon and thereafter be 
deemed, adjudged, and taken to be, a natural-born subject of this State, and shall 
be thenceforth entitled to all the immunities, rights, and privileges, of a natural- 
born subject of this State ; provided, that no person who shall become a natural-born 
subject of this State by virtue of this act” shall hold office until seven years after 
naturalization. Id. 362. An act of October, 1780, attributes to British perfidy 
“ any damage or injury sustained by any of the subjects of this State, by the war;” 
ordains that “ no subject of this State shall remit to his British creditor ;” also,“ That 
the subjects of this State who are creditors of British subjects shall be indemnified 
out of the effects of their individual debtors ;”’ declares that persons leaving Mary- 
land before April 30, 1775, if returning by March 1, 1782, and taking the oath of 
allegiance, may thereby entitle themselves “ to the benefit of a subject from the time 
of the Revolution, which took place on the fourth day of July, seventeen hundred 
and seventy-six.” Id. 404. Still another act, of May, 1781, confiscates “all the 
property of the persons commonly called by the name of the Principio Company, 
except the part or share or interest of Thomas Russell, a subject of this State, and 
one of said company, and except also the part, share, or interest, of any other sub- 
ject of this, or subject of any other of the United States; and provides that, “It 
being represented to this General Assembly that a certain Mr. Washington, a sud- 
ject of the State of Virginia, is entitled to one undivided twelfth part thereof,” in- 
quiry shall be made as to the claims of “the said Mr. Washington, or any other 
subject of this or any other of the United States.” Id. 413. A North Carolina act 
of this general era, provides, “ That if it shall appear to any county court that any 
person, being a subject of this State, or of any of the United States, has, or 
pretends to have,” a claim upon sequestrated property, he shall have the same 
inquired into; “ That all persons, being suhjects of this State, or of any of the 
United States,” establishing such claims, are to have the same satisfied out of such 
property ; and “ That, if any subject of this State, or of any of the United States,” 
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referred to, requiring an oath of allegiance to the United States, 
on this ground, among others, “that every man who receives 
protection from, and as a subject of, any State, not being consci- 
entiously scrupulous against bearing arms, should stand ready to 
defend the same against hostile invasion ;”! and it may be added, 
that, in acknowledging, in December, 1789, the congratulations 
of the Catholic clergy and laity on his * being called, by a 
unanimous vote, to the first station of a country in which that 
unanimity could not have been obtained without the previous 
merit of unexampled services, of eminent wisdom, and unblem- 
ished virtue,” President Washington closed his reply ‘to the 
Roman Catholics in the United States of America,” by saying, 
**And may the members of your society in America, animated 
alone by the pure spirit of Christianity, and still conducting 
yourselves as the faithful subjects of our free government, enjoy 
every temporal and spiritual felicity.” ? In 1778, Congress, upon 
a representation that certain persons “ are well attached to the 
cause and rights of America, and willing and desirous to become 
subjects of the United States,” directed the issual of passports, in 
the form following : — 


“ To all to whom these presents shall come: 


“We, the Congress of the United States of America, send greeting: 
Know ye that we, being well satisfied of the fidelity and attachment of 
, now an inhabitant of the Island of New Providence, and being 
notified of his design to remove from the said island to some place 
within the jurisdiction and authority of the said States, with intent to be- 
come subject to the same: Now, therefore, by these presents, we do advise, 
request, and require, all captains and commanders of ships and vessels of 
war, whether public or private, holding conimissions under us, and all 
other persons whom it may concern, whether subjects of said States, or of 
any of them, or of princes their allies, to permit the said , his 
family and property, safely to pass,” &c. 1 Sec. Journ. 87.5 


cannot in such case be satisfied out of the personalty, then the realty shall be sold. 
1 N. C. Laws (ed. 1821), p. 37. A South Carolina act of Feb. 26, 1782, speaks of 
“all persons, subjects of this or any other of the United States ” (Grimke’s S. C. 
Laws, 310); and as late as the end of the first presidential term we read, in the 
Vermont Constitution of July 9, 1793, that an alien, upon residing there one year, 
and professing allegiance, shall be “ entitled to all rights of a natural-born subject of 
this State.” 

1 4 Writings of Washington, 297. 2 12 id. 179. 

8 In 1780 Congress enjoins the pseudo-government of the New Hampshire 
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Judging, then, from these enunciations, the Declaration of 
Independence was not understood by the statesmen and lawyers 
of the Revolutionary era as working any change in the doctrine 
of allegiance as laid down in Blackstone. The subject was still 
a subject, and still bound to his sovereign in an allegiance which 
no act of his own could dissolve. As, however, there have been 
some judicial expressions to the effect that there is something in 
the nature of republican government repugnant to the rule nemo 
potest exuere patriam, and as certain early legislation of some of 
the States is occasionally referred to in support of this view, we 
may properly enough consider this branch of the subject before 
proceeding. 

The Constitution of Pennsylvania, of Sept. 2, 1790, has this 
provision: ** That emigration from the State shall not be pro- 
hibited.” And in Lynch vy. Clark} and Jackson vy. Burns,? the 
court seems inclined to consider the word emigration as synony- 


Grants to “ abstain from all acts of authority, civil or military, over the inhabitants 
of any town or district who hold themselves to be subjects of, and to owe allegiance 
to, any of the States claiming the jurisdiction of the said territory,” —i.e., Massa- 
chusetts, New Hampshire, and New York (3 Journ. 463); and repeats the admoni- 
tion in 1782, as to “ sundry inhabitants of the said district professing to be su/jects 
of, and to owe allegiance to, the State of New York” (4 Journ. 112); and resolves, 
“That the supreme executives of the States of New Hampshire, Massachusetts, 
Connecticut, and New York, be furnished with a copy of Christopher Osgood’s dec- 
laration, in order that they may have due information of the treasonable practices 
with which some of their subjects are charged ” (1 Sec. Journ. 245) ; and in proclaim- 
ing, in 1783, the armistice preceding the peace, says: “ We hereby strictly charge 
and command all our officers, both by sea and land, and other subjects of these 
United States, to forbear all acts of hostility, either by sea or land, against his 
Britannic Majesty or his subjects.” 4 Journ. 187. The treaty of Feb. 6, 1778, with 
France, provides (art. 30), that “The more to favor and facilitate the commerce 
which the subjects of the United States may have with France,” the king will open 
new free ports, and “continue to the subjects of the said States’ the ports then 
open, “of all which free ports the said sujects of the United States shall enjoy the 
use,” &c. (U. S. Rev. Stats., Treaties, 204) ; and in the original eleventh article, the 
exportation of molasses from the French Antilles “by the subjects of any of 
the United States,” was regulated. Id. 206. The treaty of Oct. 8, 1782, with the 
Netherlands, provides that “ The suhjects and inhabitants of the said United States of 
America” are only to pay the tolls of the most fayored nation; “nor shall any 
subject or inhabitant of the said United States of America, or of any of them,” pri- 
vateer against their High Mightinesses or their subjects. Id. 558. The armistice 
of Jan. 20, 1783, between Great Britain and the United States, consequent on that 
of the same day between England, France, and Spain, declares “that the said 
United States of North America, their sw)jects and their possessions, shall be com- 
prehended in the above-mentioned suspension of arms.” Id. 264. 
1 1 Sandf. Ch. 538. 2 3 Binney, 75. 
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mous with expatriation. It is, however, to be noted that the Con- 
stitution of Kentucky of Aug. 17, 1799, had a like provision: ”! 
** That emigration from this State shall not be prohibited ;” and 
that in deciding, in Alsherry v. Hawkins? that a citizen of Ken- 
tucky had become a citizen of the Republic of Texas, the court did 
not put his right to expatriate himself on this ground. Moreover, 
the original of the provision is to be found in the Pennsylvania 
Constitution of Sept. 28, 1776, which reads: ** That all men have 
a natural, inherent right to emigrate from one State to another 
that will receive them, or to form a new State in vacant coun- 
tries, or in such countries as they can purchase, whenever they 
think that thereby they may promote their own happiness ;*’ 8 
and that this was not contemporaneously understood as meaning 
that the citizen of Pennsylvania might make himself an alien 
to Pennsylvania at will, is apparent from Jespublica v. Chap- 
man.* In that case, it was shown that Chapman, a native Penn- 
sylvanian, had, in December, 1776, withdrawn himself from 
the State, and adhered to the British; and upon this the At- 
torney-General moved his attaint, as one of the persons named 
in the act of March 6, 1778, ut sup., declaring guilty of high 
treason sundry subjects of Pennsylvania who had, * contrary to 
the allegiance they owe the State,” gone over to the enemy. 
For the defence it was not urged that the constitutional provision 
just cited authorized the prisoner to absolve himself from his 
allegiance to the State at pleasure ; but, on the contrary, counsel 
admitted the rule nemo potest exuere patriam, and placed his re- 
liance on the ground that Chapman never had been a subject of 
Pennsylvania, and bound in allegiance thereto, having left the 
State in December, 1776, prior to the act of Feb. 11, 1777, ut sup., 
— which ground the court sustained. It seems to have been con- 
ceded on all sides, that, if Chapman had departed after Feb. 11, 
1777, and then refused to render himself, as required by the 
act of March 6, 1778, he could indubitably have been attainted 
as having sought to transfer his fealty to the crown, * contrary 
to the allegiance he owed the State.” Further than this, in 
Beavers v. Smith,’ it is either denied or doubted that emigration 


1 Art. 10, sect. 27. 2 9 Dana, 178. 
8 Chap. 1, art. 15. 41 Dall. 53. 


5 11 Ala. x. s. 20; Duer’s Lect. 302; Rawle on the Constitution, chap. 9; and 2 
Kent Com. 44. 
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in this connection means expatriation; and see Rawle’s argu- 
ment on the first hearing of McIlvaine vy. Coxe’s Lessee, in 2 Cr. 
280, which appears to have had weight with the court in pro- 
nouncing judgment in 4 Cr. 209. 

The indications are that this peculiar provision of the early 
constitutions of Pennsylvania never was intended to have any 
reference to the matter of expatriation, but owes its origin to the 
anxious desire of the statesmen of the Revolutionary era, that 
there should be a free intercourse between the people of the 
“several States. Under the common law the sovereign could, at 
pleasure, forbid the subject to depart from out his jurisdiction ;! 
and it seems to have been felt that no true union of the thirteen 
States was possible, if each State could inhibit its citizens from 
going into any other State, or allow them to go into some, but 
not into others. Hence, no doubt, the provision in the Pennsyl- 
vania Constitution of 1776, prohibiting the government of that 
State from preventing the inhabitant of Pennsylvania from emi- 
grating at pleasure. Two years later, the Articles of Con- 
federation applied the same restriction to all the States, and 
said, in terms, that the object was to facilitate free intercourse 
between the people of the several States, the sixth article read- 
ing thus: — 


* The better to secure and perpetuate mutual friendship and intercourse 
among the people of the different States of this Union, the free inhabitants 
of each of these States, paupers, vagabonds, and fugitives from justice 
excepted, shall be entitled to all privileges and immunities of free citizens 
in the several States ; and the people of each State shall have free ingress 
and regress to and from every other State.” 


When the Constitution of the United States was adopted, this 
latter clause was omitted, that instrument simply saying: * The 
citizens of each State shall be entitled to all privileges and im- 
munities of citizens in the several States,” ? without further pro- 
viding, as did the articles, that ** the people of each State shall 
have free ingress and regress to and from every other State ”’ 
(i.e., that no State shall pass any law prohibiting emigration) ; 
and while this omission is in no way material, —for surely, if a 
citizen of one State is entitled to the privileges of citizenship in 


1 1 Bla. Com. 138, 266. 2 Art. 4, sect. 2. 
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any other State, his own State cannot negative that right by a 
standing ne exeat,!— the people of Pennsylvania saw fit, in fram- 
ing their State constitution of Sept. 2, 1790, to provide, “ that emi- 
gration from the State shall not be prohibited ;’’? and from this 
original the provision found its way into a number of other State 
constitutions.’ In the Mississippi Constitution, the provision is, 
that ** Emigration from this State shall not be prohibited, nor shall 
any white citizen of this State ever be exiled, under any pretence 
whatever ;” and inthe Alabama Constitution: Emigration from 
this State shall not be prohibited, nor shall any citizen be exiled,” 
— which provisions clearly relate to personal liberty, or the right of 
locomotion, alone, and have no reference to the tie of allegiance 
or the nature of national character. ‘This personal liberty,” 
says Blackstone,‘ * consists in the power of locomotion, of chang- 
ing situation, or removing one’s person to whatsoever place one’s 
own inclination may direct, without imprisonment or restraint, 
unless by due course of law ;” and he then proceeds to show that, 
according to law, the subject may, as a punishment for crime, be 
sent out of the realm;° or, by a sort of corporeal eminent do- 
main, be kept in the realm,*® without his consent. To abrogate 
these qualifications, and restore the old common-law right of 
personal liberty, whereby the subject might remain in or depart 
out the realm at his pleasure, was no doubt the sole aim of all these 
provisions touching emigration and exile to be found in Ameri- 
can constitutions. ‘ By the common law, every man may go out 
of the realm, for whatever cause he pleaseth, without obtaining 
the king’s leave, provided he is under no injunction of staying at 
home.” But it was never supposed this right of emigration or 
locomotion touched the allegiance of the emigrant: to the con- 
trary, “* Qui abjurat regnum, amittat regnum, sed non regem; 
amittat patriam, sed non patrem patrie; for, notwithstanding 
the abjuration, he oweth the king his allegiance, and he re- 
maineth within the king’s protection; for the king may pardon 
1 And see Crandall y. Nevada, 6 Wall. 159. 

2 Art. 9, sect. 25. 


3 As that of Vermont of July 9, 1793 (chap. 1, art. 19); Kentucky, Aug. 7, 1799 
(art. 10, sect. 27); Louisiana, Jan. 22, 1812 (art. 6, sect. 22); Indiana, June 29, 1816 
(art. 1, sect. 23); Mississippi, Aug. 15, 1817 (art. 1, sect. 27); Alabama, Aug. 2, 
1819 (art. 1, sect. 27); and Missouri, June 12, 1820 (art. 13, sect. 21). 

4 1 Com. 135. 5 Id. 138. 
6 Id. 265. 7 Td. 265. 
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and restore him to his country again. Allegiance is a quality of 
the mind, and not confined to any place.” ! 

Another instance commonly cited as showing that, upon the 
Revolution, a new conception of allegiance obtained is the ex- 
patriation act of Virginia, referred to in Talbot v. Janson, Als- 
berry v. Hawkins,’ Lynch v. Clark,t Murray v. MeCarty,® end 
possibly other cases. The act, which is entitled “An Act de- 
claring who shall be deemed citizens of this Commonwealth,” 
and was passed in 1779,° reads thus : — 


“In order to preserve to the citizens of this Commonwealth that natural 
right which all men have of relinquishing the country in which birth or 
other accident may have thrown them, and seeking subsistence and happi- 
ness wheresoever they may be able or may hope to find them, and to de- 
clare unequivocally what circumstances shall be deemed evidence of an 
intention in any citizen to exercise that right, 

“ It ts enacted and declared, That whensoever any citizen of this Com- 
monwealth shall by word of mouth, in the presence of the court of the 
county wherein he resides, or of the general court, or by deed in writing 
under his hand and seal, executed in the presence of three witnesses, and 
by them proved in either of the said courts, openly declare to the same 


court that he relinquishes the character of a citizen, and shall depart the 
Commonwealth, such person shall be considered as having exercised his 
natural right of expatriating himself, and shall be deemed no citizen of this 
Commonwealth from the time of his departure.” 


And, per contra, of course, until he shall make such declara- 
tion and so depart, he shall still be deemed a citizen. While, 
therefore, this act speaks of a natural right of expatriation, it is 
in reality simply a standing license upon the part of the sovereign 
that the subject may absolve himself from his allegiance thereto 
on compliance with the terms set out in the license; and this, in 
turn, is but the common-law doctrine, that, while the subject 
cannot of his own act absolve himself from his allegiance, with 
the concurrent act of his sovereign he may. And accordingly, 
in Murray vy. MeCarty,’ Judges Roane and Iredell concurred 
that a Virginian could only expatriate himself according to the 
Virginia law ; Cabell, J., contra. 


1 Calvin’s Case, 7 Rep. 7. 2 8 Dall. 133. 
8 9 Dana, 178. 4 1 Sandf. Ch. 538. 


5 2 Munff. 393. © 10 Hen. Stat. 129. 
7 2 393. 
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Lastly, we may remark that, in Lynch v. Clark, it is said, 

“The right to expatriate was recognized in Pennsylvania and 
Virginia while they were colonies;” but we have never been 
able to find authority for this statement, and must consider 
it ill-advised. Surely it never was law that the colonial as- 
semblies could absolve the inhabitants of those provinces from 
their allegiance to the crown; and that no right of absolu- 
tion existed in the colonists themselves seems equally clear. In 
1704 the Attorney-General Northey certified his opinion in the 
case of one Gillingham, a natural-born subject of Queen Anne, 
who had settled in St. Thomas, and there taken an oath of alle- 
giance to the King of Denmark, that “ his being naturalized 
without the license of Her Majesty will not discharge him from. 
the natural allegiance he owes Her Majesty ;*? and some forty 
years later, the rule nemo potest exuere patriam, though roughly 
questioned at bar, was sustained in MeDonald’s Case, 
as universally applicable. 

Resuming now the thread of our narration, it does not appear 
that the Articles of Confederation made any change in the com- 
mon-law doctrine of allegiance, though it may be noted,— and 
in some future paper the author of this sketch may touch more at 
large upon this interesting subject, — that while this form of gov- 
ernment existed, the idea of a citizenship of the United States as 
distinct from a citizenship of some one particular State began to 
assume consistency. It need only be remarked, before passing 
from the Confederation era, that the word * citizen” began 
about this time to supplant the word * subject”’ in the legisla- 
tion of the States; but, lest it may be thought that this change 
in phraseology imports some corresponding alteration in the then 
current conception of allegiance, we may refer to the language 
of the Supreme Court of the United States in speaking of mem- 
bership of a nation in Minor vy. Happersett : * — 


“ For convenience, it has been found necessary to give a name to this 
membership. The object is to designate, by a title, the person, and the 
relation he bears to the nation. For this purpose, the words ‘ subject,’ 
‘inhabitant, and ‘ citizen,’ have been used; and the choice between them is 
sometimes made to depend on the form of the government. ‘ Citizen’ is now 
more commonly employed, however ; and, as it has been considered better 


1 1 Sandf. Ch. 538. 2 Chalm. Colonial Op. 645. 
3 Fost. 184. 421 Wall. 166. 
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suited to the description of one living under a republican government, it was 
adopted by nearly all of the States upon their separation from Great Britain, 
and was afterwards adopted in the Articles of Confederation, and in the 
Constitution of the United States. When used in this sense, it is under- 
stood as conveying the idea of membership of a nation, and nothing more.” 


Coming now to the Constitution of the United States, we find 
the distinction between a citizen of a State and a citizen of the 
United States recognized in that instrument in terms;! and 
while it was in some doubt, up to the adoption of the Fourteenth 
Amendment, whether one could be a citizen of the United States 
except as he was a citizen of one of the States composing the 
Union,? the distinction between the two citizenships, so far as 
respects expatriation, was recognized at an early day; and in 
Talbot v. Janson,* it was held, that, whatever might be the force 
of the Virginia expatriation act, ut sup., as respects citizenship 
of Virginia, it could in no wise affect the Federal citizenship of 
the Virginian. He was still a citizen of the United States, though, 
possibly, no longer a citizen of the State of Virginia; and to this 
doctrine Roane, J., said, in Murray vy. McCarty, where this act 
again came under consideration, that he entirely subscribed. In 
State v. M’ Meekin, and State v. MeCready,® it was held that the 
citizen of a State, being also a citizen of the United States, owes 
allegiance to the United States as well as to the State; and the 
existence of this bi-fold allegiance was reiterated in the Slaughter- 
House Cases,° and in the Louisiana Enforcement Act Case, decided 
by the Supreme Court of the United States October Term, 1875. 
In a consideration, therefore, of the matter of expatriation, we 
are brought face to face, in the course of our historical survey, 
with the fact that the citizen of a State owes allegiance to the 
United States as well as to the State; and it might, therefore, 
be considered that the scope of the question propounded at the 
head of this paper is too narrow, the query being confined simply 
to Federal citizenship. But the fact is, that, since the adoption 
of the Fourteenth Amendment, the Constitution of the United 
States disposes of the matter of expatriation as respects citizen- 


1 Art. 1, sect. 2, cl. 2; Id. sect. 3, cl. 3; art. 2, sect. 1, cl. 5; art. 3, sect. 2, cl. 1; 
art. 4, sect. 2, cl. 1, — Eleventh Amendment. 

2 Slaughter-House Cases, 16 Wall. 36. 3 3 Dall. 133 (1795). 

4 2 Munf. 393. 5 2 Hill (S. C.), 1. 

6 16 Wall. 74. 
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ship of a State. We have seen that the constitutional provision, 
that “ the citizens of each State shall be entitled to all privileges 
and immunities of citizens in the several States,” inferentially 
forbids any State from prohibiting the departure therefrom of its 
citizens into other States, — since of what avail to give the New 
Yorker in Georgia the privileges and immunities of a Georgian, 
if New York may forbid his departure into Georgia, — but, while 
this gives the New Yorker the right to remove to and reside in 
Georgia, it does not, proprio vigore, work any change in his State 
citizenship. He is still a citizen of New York, and, as New York 
(while the question was open) recognized no right of expatria- 
tion,! could not become, guoad New York at least, a citizen of 
Georgia, despite his residence in that State. As respects capacity 
to sue in the Federal courts, such a removal and residence would 
make him a citizen of Georgia;? but as regards any matter of 
State jurisdiction proper to New York, he would still be a citizen 
of New York.® 

Now, however, the Constitution of the United States provides 
that ** All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United 
States, and of the State wherein they reside,” — the words * and 
subject to the jurisdiction thereof” having been inserted in the 
amendment ‘to exclude from its operations children of minis- 
ters, consuls, and citizens or subjects of foreign States, born 
within the United States, — and, in the case we have supposed, 
the New Yorker, by virtue of his residence in Georgia, ceases to 
be a citizen of New York, and becomes a citizen of Georgia; or, 
in other words, the Fourteenth Amendment amounts, if our view 
be correct, to a standing license on the part of each State, that 
the citizen thereof may expatriate himself therefrom, or absolve 
himself from his allegiance thereto, by an actual departure there- 
from, and the establishment of a residence in some other State. 
In this view it is more of historical interest than present legal 
value to note the position formerly occupied by the States in 


1 Ludlam v. Ludlam, 35 N. Y. 356. 

2 Cooper v. Galbraith, 3 Wash. C. C. 546; Case v. Clark, 5 Mason, 70; Gardner v. 
Sharp, 4 Wash. C. C. 609; Read v. Bertrand, id. 514; Butler v. Farnsworth, id. 101; 
Prentiss vy. Rarton, 1 Brock. 389; Evans v. Davenport, 4 McL. 574. 


3 See Roane, J., in Murray v. McCarty, 2 Mumf. 405, and Cushing’s remarks, 
8 Op. 139. 


4 Slaughter-House Cases, 16 Wall. 74. 
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the matter of expatriation, and we need do no more than refer 
to the cases.!. In Massachusetts, Connecticut, New Jersey, and 
New York, the rule nemo potest exuere patriam was upheld; in 
Pennsylvania a constitutional, and in Virginia a statutory, right 
of expatriation was recognized. In South Carolina, a right of 
expatriation, independent of legislation, was intimated,? and de- 
clared in Kentucky. In North Carolina and Mississippi the in- 
clination was contrary to, and in Alabama in favor of, a right of 
expatriation. 

The Federal cases are uniform and instructive. In Talbot v. 
Janson,’ the case was this: Ballard, a native of Virginia, 
who had renounced his citizenship of that State, in conformity 
to its expatriation act, ut sup., and Talbot, another Virgin- 
ian, who had gone to the French Antilles, and there taken an 
oath of allegiance to France, captured, under a French commis- 
sion, a Dutch brigantine; and Janson, master, prayed restitution, 
on the ground that Talbot and Janson were both citizens of the 
United States, and so incapable of making good prize ; and it was 
so adjudged. As to Ballard, it was said, that, whatever might be 
the operation of the Virginia expatriation act, it was confined 
simply to citizenship of that State, and in no manner divested 
him of his original character as a citizen of the United States; 
and as to Talbot, that he did not cease to be a citizen of the 
United States because “ he went to the West Indies and took an 
oath to the French Republic, and became a citizen there.” 

In United States v. Williams, the case was this: Isaac Wil- 
liams was indicted in two cases for having, contrary to his 
obligations as a citizen of the United States under the Anglo- 
American treaty of 1794, cruised, under a French commission, 


1 Namely, as to Massachusetts (Ainslie v. Martin, 6 Mass. 460); Connecticut 
(Isaac Williams’s Case, 4 Hall’s Am. L. J. 460; s. c. 2 Cr. 82, n.; 1 Tuck. Bla. Com. 
pt. 2, p. 870, n.); New York (Fish v. Stoughton, 2 Johns. 407; Lynch v. Clark, 
1 Sandf. Ch. 588; Ludlam vy. Ludlam, 35 N. Y. 356); New Jersey (McIlvaine v. 
Coxe’s Lessee, 2 Cr. 280; s. c. 4 Cr. 209) ; Pennsylvania (Jackson vy. Burns, 3 Binney, 
75); Virginia (Murray v. McCarty, 2 Mumf. 393; Talbot v. Janson, 3 Dall. 133) ; 
North Carolina (Stringer v. Phillis, 2 Hayw. 158; State v. Manuel,3 Dev. & Bat. 
24, 26); South Carolina (Allegiance Cases, 2 Hill, 1); Alabama (Beavers v. Smith, 
11 Ala. wn. s. 20); Kentucky (Shearer v. Clay, 1 Litt. 261; s. c. 3 A. K. Marshall, 
545; Alsberry v. Hawkins, 9 Dana, 177); and Mississippi ( Wooldridge v. Wilkins, 
8 How. 360). 

2 Per O’Neall, J., 1 Hill, 201. 8 3 Dall. 138 (1795). 

4 4 Hall’s Am. L. J. 460; s. c. 2 Cr. 82, n. (1799). 
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against British commerce. Admitting the acts charged, he 
offered to prove that in 1792 he was naturalized in France, 
* renouncing his allegiance to all other countries, particularly to 
America, and taking an oath of allegiance to the Republic of 
France, all according to the laws of said republic; that, imme- 
diately after said naturalization, he was duly commissioned, by the 
Republic of France appointing him a second lieutenant on board 
a French frigate called the Charent; and that, before the ratifi- 
cation of the treaty of amity and commerce between the United 
States and Great Britain, he was duly commissioned by the 
French Republic a second lieutenant on board a seventy-four 
gun ship in the service of the said French Republic; and that 
he has ever continued under the -government of the French Re- 
public down to the present time, and most of the said time 
actually resident in the dominions of the French Republic; that 
during said period he was not resident in the United States 
more than six months, which was in the year 1796, when he 
came to this country for the purpose merely of visiting his rela- 
tions and friends; that for about three years past he has been 
domiciled in the Island of Guadaloupe, within the dominion of 
the French Republic, and has made that place his fixed habita- 
tion, without any design of again returning to the United States 
for permanent residence.” The United States District-Attorney 
conceded the correctness of this statement, but objected that it 
“could have no operation in law to justify the prisoner for com- 
mitting the acts alleged against him in the indictment.” Law, 
J., ‘expressed doubts as to the legal operation of the evidence,” 
and Ellsworth, Chief Justice of the Supreme Court of the United 
States, said : — 


“ The common law of this country remains the same as it was before the 
Revolution. The present question is to be decided by two great princi- 
ples: one is, that all the members of civil community are bound to each 
other by compact; the other is, that one of the parties to this compact can- 
not dissolve it by his own act. The compact between our community and 
its members is, that the community shall protect its members; and, on the 
part of the members, that they will at all times be obedient to the laws of 
the community, and faithful in its defence. This compact distinguishes 
our government from those which are founded in violence or fraud. It 
necessarily results that the member cannot dissolve this compact without 
the consent or default of the community. Default is not pretended. ... 
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Consent has been argued from the acts of our government permitting the 
naturalization of foreigners. When a foreigner presents himself here, and 
proves himself to be of a good moral character, well affected to the Consti- 
tution and government of the United States, and a friend to the good order 
and happiness of civil society, if he has resided here the time prescribed 
by law, we grant him the privileges of a citizen. We do not inquire what 
his relation is to his own country ; we have not the means of knowing, and 
the inquiry would be indelicate. We leave him to judge of that. If he 
embarrasses himself by contracting contradictory obligations, the fault and 
the folly are his own. But this implies no consent of the government that 
our own citizens should expatriate themselves. Therefore, it is my opinion 
that these facts which the prisoner offers to prove in his defence are totally 
irrelevant ; they can have no operation in law.” 


The jury found the prisoner guilty; and the court there- 
upon sentenced him to pay a fine of $1,000, and undergo four 
months’ imprisonment. To the second indictment Williams 
pleaded guilty, having no defence but the right of expatriation, 
and received a like sentence. 

In Murray v. Schooner Charming Betsey, the case was this: 
By act of Feb. 27, 1800, Congress prohibited all commercial in- 
tercourse between ‘ any person or persons resident within the 
United States, or under their protection,’ and France or its de- 
pendencies, and made liable to seizure and condemnation any 
vessel employed in such intercourse ** by any person or persons 
resident within the United States, or any citizen or citizens 
thereof resident elsewhere;”’ and Captain Murray, of the frigate 
Constellation, having captured the Charming Betsey, as having 
cleared for a French port while owned by a citizen of the United 
States, a question arose as to the legality of the capture under 
the act. For the captors it was insisted that Jared Shattuck, 
owner of the schooner, was a citizen of the United States, having 
been born therein, and not having expatriated himself in any 
form prescribed by law. For the claimant it was urged that, 
while born in the United States, Shattuck had removed in 
infancy to St. Thomas, had thenceforward constantly resided 
there, and taken an oath of allegiance to the crown of Den- 
mark, and was thus a Danish burgher at the time of the cap- 
ture. In delivering the opinion of the court, Marshall, C. J., 
said : — 

1 2 Cr. 64 (1804). 
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“ Jared Shattuck, having been born within the United States, and not 
being proved to have expatriated himself according to any form prescribed 
by law, is said to remain a citizen, entitled to the benefit and subject to the 
disabilities imposed upon American citizens; and therefore to come ex- 
pressly within the description of the act which comprehends American cit- 
izens residing elsewhere. Whether a person born within the United States, 
or becoming a citizen according to the established laws of the country, can 
divest himself absolutely of that character otherwise than in such manner 
as may be prescribed by law, is a question which it is not at present neces- 
sary to decide. The cases cited at bar, and the arguments drawn from the 
general conduct of the United States, on this interesting subject, seem com- 
pletely to establish the principle that an American citizen may acquire in a 
foreign country the commercial privileges attached to his domicile, and be 
exempted from the operation of an act expressed in such general terms as 
that now under consideration.” 


In Mellvaine v. Coxe’s Lessee.) the case was this: Coxe was 
born in New Jersey prior to July 4, 1776, and continued to re- 
side there until some time in 1777, when he joined the British 
army, and ever after proclaimed himself a British subject, the 
laws of New Jersey at the time of his departure declaring all 
persons abiding therein on the 4th of October, 1776, citizens 
thereof, and still subjects of the State, though seduced by the 
enemy from their allegiance; and on this the question arose, 
whether Coxe was, in 1783, an alien or no. It was held * that 
he continued to owe allegiance to the State, notwithstanding all 
his attempts to throw it off.” 

In United States v. Gillies,? the case was this: By act of Con- 
gress of 1792, only a citizen of the United States could command 
a registered vessel of the United States; and the question was, 
whether Shaw, master, was such citizen, he having been born in 
the United States, but resident for years in England. It was 
held that he was still a citizen of the United States, Washington, 
J., saying : — 

“T am yet to learn that an American citizen forfeits that character, or 
the privileges attached to it, by residing and marrying in a foreign country, 
though during a part of the time war should intervene between that and 
his native country, he taking no part therein; unless such character or 
privileges should be impaired by some law of his own country. I do not 
mean to moot the question of expatriation, founded on the self-will of the 


1 4 Cr. 209 (1808). 2 1 Pet. C. C. 159 (1815). 
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citizen; because it is entirely beside the case before the court. It may suf- 
fice for the present to say, that I must be more evlightened upon this 
subject than I have yet been, before I can admit that a citizen of the United 
States can throw off his allegiance to his country without some law author- 
izing him to do so. It is true that a man may obtain a foreign domicile 
which will impress upon him a national character for commercial purposes, 
and may expose his property found upon the ocean to all the consequences 
of his new character, in like manner as if he were in fact a subject of the 
government under which he resides ; but he does not, on this account, lose 
his original character, or cease to be a subject or citizen of the country 
where he was born, and to which his perpetual allegiance is due.” 


The case of The Santissima Trinidad! somewhat resembles 
Talbot vy. Janson. In 1817, the Spanish ship Santissima Trinidad 
was captured by James Chaytor, sailing under a Buenos Ayres 
commission ; and restitution was sought, on the ground that Chay- 
tor was a citizen of the United States, and so incapable of making 
good prize. Chaytor admitted that he was a native-born citizen 
of the United States, and that his wife and family constantly re- 
sided therein ; but alleged that in 1816 he had accepted a com- 
mission from the government of Buenos Ayres, expatriating 
himself at the time by the only means in his power, — namely, a 
formal notification of the fact to the United States consul at 
Buenos Ayres. Restitution was decreed ; and Story, J., in deliv- 
ering the opinion of the court, said : — 


“ Assuming, for the purposes of argument, that an American citizen 
may, independently of any legislative act to this effect, throw off his own 
allegiance to his native country, as to which we give no opinion, it is per- 
fectly clear that this cannot be done without a bona fide change of dom- 
icile under circumstances of good faith. It can never be asserted as a 
cover for fraud, or as a justification for the commission of a crime against 
the country or a violation of its laws, when this appears to be the intention 
of the act.” 


In Inglis v. Trustees of Sailors’ Snug Harbor? the case was 
this: July 4, 1776, New York became an independent State, and 
on the 16th of the same month declared “that all persons abid- 
ing within the State of New York, and deriving protection from 
the laws of the same, owe allegiance to the said laws, and are 
members of the State.” Sept. 15, 1776, the British captured the 
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city of New York, and remained in possession of it up to Novem- 
ber, 1783. Between the 4th of July and the 15th of September, 
1776, John Inglis was born in the city. His father, Charles In- 
glis, a devoted adherent of the royal cause, resided in the city con- 
stantly from July 4, 1776, to November, 1783, when he departed 
with the British, taking his son ; and thereafter neither ever re- 
turned to the United States. Was John Inglis an alien or no? 
It was held that Charles, the father, by his residence in New 
York at the time of the resolutions of July 16, 1776, became a 
citizen of New York, and John, the son, followed that nation- 
ality; but that the treaty of 1783 considered those then adhering 
to the crown British subjects, and those adhering to the United 
States American citizens ; and as Charles Inglis was in the former 
category, he was an alien, as also his son, as a minor sub potestate 
patris. It was considered that New York, by acceding to the 
treaty, had consented to Charles Inglis changing his nationality. 
Thomson, J., delivering the opinion, saying: “It cannot, I pre- 
sume, be denied but that allegiance may be dissolved by the 
mutual consent of the government and its citizens or subjects. 
The government may release the governed from their allegiance.” 

In Shanks v. Dupont,' the case was this: In 1781, Ann Scott, 
a citizen of South Carolina, married a British officer in that State, 
and in 1782 accompanied him to England, where she ever after 
remained. Was she, on the treaty of peace of 1783, a British 
subject or an American citizen? The court, Story, J., deliver- 
ing the opinion, first considered whether her marriage to an alien 
worked a transferral of her allegiance from South Carolina to 
Great Britain; and held that it did not, ** because marriage with 
an alien, whether a friend or an enemy, produces no dissolution 
of the native allegiance of the wife. It may change her civil 
rights, but it does not affect her political rights or privileges. 
The general doctrine is, that no person can, by any act of their 
own, without the consent of the government, put off their alle- 
giance and become aliens.” It is next considered whether her 
removal to and residence in England operated a dissolution of her 
allegiance to South Carolina; and held that, by virtue of the treaty 
of 1783, they did. That treaty the court deems an act of reciprocal 
absolution from allegiance by the high contracting parties. All 
citizens of the United States actually adhering, at the date of the 
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treaty, to the British crown, were absolved by the United States 
from their American allegiance; and, vice versa, Great Britain 
absolved from their, British allegiance all subjects of the crown 
then actually adhering to the United States. Or, in other words, 
Ann Scott became absolved from her allegiance to South Caro- 
lina, not by her own act, but by the consent of that State, as 
manifested in the treaty. In the first edition of his commen- 
taries, brought out before this decision, Kent says: ** The better 
opinion would seem to be, that a citizen cannot renounce his alle- 
giance to the United States without the permission of govern- 
ment, to be declared by law; and that, as there is no existing 
legislative regulation on the case, the rule of the English common 
law remains unaltered ;” and in a note to this, brought out after 
the decision, he says: “ This rule was admitted in Inglis v. The 
Trustees of the Sailors’ Snug Harbor, 3 Pet. 99, and expressly de- 
clared in Shanks v. Dupont, id. 242.”1! In his Commentaries on 
the Constitution, Story, in speaking of naturalization, says : — 


“ A question is often discussed under this head, how far a person has a 
right to throw off his national allegiance and to become the subject of an- 
other country, without the consent of his native country. This is usually 
denominated the right of expatriation. It is beyond the purpose of these 
commentaries to enter into any consideration of this subject, as it does not 
properly belong to any constitutional inquiry. It may be stated, however, 
that there is no authority which has affirmatively maintained the right 
(unless provided for by the laws of the particular country), and there is a 
very strong current of reason on the other side, independent of the known 
practice and claims of the nations of modern Europe.” ? 


In a note to Wheaton’s International Law,® Lawrence says: 
‘The Supreme Court, while recognizing, in common with the 
admiralty tribunals of England, a change of domicile for com- 
mercial purposes, have not admitted the distinct right of expa- 
triation independently of an act of Congress to authorize it.” 

Opposed to this bulk of authority is the case of Stoughton v. 
Taylor* Taylor was born a British subject; then became by 
naturalization a citizen of the United States; then reverted to 
his original British nationality ; then became by naturalization a 
citizen of the United Provinces of South America; and, under a 
commission from this power, preyed upon Spanish commerce ; 


1 2 Com. 49. 2 Sect. 1104. 3 App. 633. 
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whereupon Stoughton, as consul of the King of Spain, instituted 
proceedings against him as a citizen of the United States who 
had violated his treaty obligation of neutrality. Van Ness, J., 
said : — 


“If the defendant was ever a citizen of these States, he is no longer so. 
If the right of expatriation was ever exercised by any individual, it cer- 
tainly has been by him. If the exercise of that right can ever be effec- 
tual, it must be so in this case. The occasion will not permit me to go into 
a full examination of the principles of public law in reference to this right 
of expatriation. I think, however, that it can be maintained under the 
established law of nations, and even by the laws and the practice of those 
who have become the most strenuous advocates for what may be termed 
the modern doctrine of perpetual allegiance,—a doctrine which grew out 
of the feudal system, and was supported upon a principle which became 
inoperative with the obligations on which it was founded. In this country 
expatriation is conceived to be a fundamental right. As far as the princi- 
ples maintained and the practice adopted by the government of the United 
States are evidence of its existence, it is fully recognized. The general 
evidence of expatriation is actual emigration, with other concurrent acts, 
showing a determination and intention to transfer his allegiance. The evi- 
dence in this case is emigration more than twelve years since ; swearing 
allegiance to another government eight years ago; entering into its service, 
and continuing in it uniformly from that time to this. On this evidence, I 
cannot hesitate to say that the defendant has lost his character as a citizen 
of the United States: he has abandoned his rights as such ; he cannot now 


claim them, and cannot be called on to perform any of the duties incident 
to that character.” 


These views, however, stand alone. The whole body of Fed- 
eral law otherwise upon this subject is opposed, and announces 
with greater or less distinctness that a citizen of the United 
States cannot absolve himself from his allegiance thereto without 
some law of the United States permitting him so to do. Nor 
does the act of 1868 change the rule. It is entitled, “ An Act 
concerning the rights of American citizens in foreign States,” 
approved July 27, 1868,! and its relevant portions are as follow : 


“ Whereas, the right of expatriation is a natural and inherent right of 
all people, indispensable to the enjoyment of the rights of life, liberty, and 
the pursuit of happiness ; and whereas, in the recognition of this principle, 
this government has freely received emigrants from all nations, and invested 
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them with the rights of citizenship; and whereas, it is claimed that such 
American citizens, with their descendants, are subjects of foreign States, 
owing allegiance to the governments thereof ; and whereas, it is necessary to 
the maintenance of public peace that this claim of foreign allegiance should 
be promptly and finally disavowed : therefore, be it enacted by the Senate 
and House of Representatives of the United States of America in Con- 
gress assembled, That any declaration, instruction, opinion, order, or decis- 
ion of any officers of this government, which denies, restricts, impairs, or 
questions, the right of expatriation, is hereby declared inconsistent with the 
fundamental principles of this government.” 


It may be a question whether this is an act at all. What, in 
any given case, is consistent or inconsistent with ‘the funda- 
mental principles of this government,” — taking it that this means 
the supreme law of the land,! —is for the judicial, and not the 
legislative, branch of the government to determine. Moreover, 
the distinction between the legislative and judicial power is, that 
the latter says what the law és, and the former what it shall be ;? 
and, while Congress may undoubtedly provide that the citizen of 
the United States shall become expatriate upon establishing a 
residence animo manendi in some other country, it is not compe- 
tent for it to say, in the face of the adjudications to the contrary, 
that he has always had that right. Passing this by, however, it 
can hardly be contended that the act enunciates the doctrine con- 
demned some eighty years since by Mr. Justice Iredell,? * that 
expatriation is a right upon which no aet of legislation can laws 
fully be exercised, inasmuch as a legislature might impose dan- 
gerous restraints upon it ; and, of course, it must be left to every 
man’s will and pleasure to go off when and in what manner he 
pleases.” If, indeed, such were the rule, a curious consequence 
would result. When three leagues out, or just across the border, 
sine animo revertendi, the citizen of the United States is no longer 
such citizen; and now, of what nationality is he from the time of 
thus doffing American, until, in the due course of foreign law, 
he dons some other, citizenship? Is he a citizen of the world, 
that *“‘ creature of the imagination, and far too refined for any 
republic of aucient or modern times;” or is he that wonderful 
embodiment found in Caignet v. Pettit,s— one who, having re- 
nounced his own country, and not having acquired any other, is 


! Const., art. 6, cl. 2. 2 Ogden v. Blackledge, 2 Cr. 272. 
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a man without any country at all? The act, however, explains 
itself, though in a shambling sort of way. It first defines the 
right of expatriation as ‘‘a natural and inherent right of all 
people,” and then proceeds to say, that “in the recognition of 
this principle this government has freely received emigrants from 
all nations, and invested them with the rights of citizenship.” 
The use of the word * freely” might seem to imply that the 
emigrant’s natural and inherent right of expatriation has been 
recognized at his mere volition; whereas, in truth, no alien 
reaching these shores has any right of expatriation, so far as the 
United States are concerned, save a purely statutory right. Our 
law says: ** An alien may be admitted to become a citizen of the 
United States in the following manner, and not otherwise ;” ! and 
then prescribes the conditions wherewith the emigrant must 
comply before this government will recognize any right of expa- 
triation in him, or regard him as otherwise than an alien bound in 
allegiance to some foreign power. He may live here fifty years, 
marry, rear a family, forget his native tongue, and yet his natural 
and inherent right of expatriation is a mere dead letter, until the 
statute, breathing upon it, brings it into life. There is no natu- 
ralization by implication in the United States, though “ the right 
of expatriation is a natural and inherent right of all people, in- 
dispensable to the enjoyment of the rights of life, liberty, and 
the pursuit of happiness; and, e converso, notwithstanding the 
same weighty considerations, there is no denationalization from 
the United States by inference. The citizen of the United 
States may, it is true, renounce his allegiance thereto, and become 
a citizen or subject of Austria, Sweden, Baden, Bavaria, Hesse, 
Wiirtemberg, Germany, Belgium, Denmark, Mexico, or Great 
Britain ; but this is not by virtue of any natural and inherent right 
which he possesses so to do, but because, in treaties with those 
powers, the United States have authorized such a transfer of his 
allegiance, and marked out the manner in which it may be made. 
The act of 1868, taking it to be, in the portions quoted, an act at 
all, is a legislative expression of opinion to the effect that the cit- 
izen of the United States ought to be allowed to absolve himself 
from his allegiance thereto, but in no wise gives this sentiment a 
practical operation ; and such, accordingly, is the view taken by 
the President in his Message of Dec. 7, 1875, thus: ‘ Congress 
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has declared the right of expatriation to be a natural and inher- 
ent right of all people; but while many other nations have 
enacted laws providing what formalities shall be necessary to 
work a change of allegiance, the United States has enacted no 
provisions of law, and has in no respect marked out liow and 
when expatriation may be accomplished by its citizens. . . . No 
doubt should exist on such questions, and Congress should deter- 
mine by enactment of law how expatriation may be accomplished 
and change of citizenship be established.” This is almost the 
precise language of Mr. Justice Paterson, in Talbot v. Jansen,} 
decided in 1795, just eighty years before: * A statute of the 
United States relative to expatriation is much wanted. . . . As- 
certaining by positive law the manner in which expatriation may 
be effected, would obviate doubts, render the subject notorious 
and easy of apprehension, and furnish the rule of civil conduct 
on a very interesting point;” and the coincidence is a striking 
evidence of how stationary our law has remained on this subject 
since the inception of the government of the United States. 

We may conclude, then, — 

I. That the citizen of the United States, if also a citizen of a 
State, — for while every citizen of a State is ipso facto a citizen 
of the United States, it by no means follows that every citi- 
zen of the United States is necessarily also a citizen of a State,? 
—may absolve himself from his allegiance to that State and 
become a citizen of any other State, by ceasing to reside 
in the former and establishing a residence in the latter. And 
possibly this right of expatriation extends so far, that, by 
establishing a residence in a Territory, or in the District of Co- 
lumbia, he may cease to be a citizen of any State, and remain 
simply a citizen of the United States. The right itself exists by 
positive law, the citizen discharging his primal allegiance to his 
State not by virtue of any act of his own, but by reason of the 
concurrent act of the State. 

II. That the citizen of the United States cannot absolve him- 
self from his allegiance thereto, — save in the treaty cases above 
mentioned, — there being, with the exception of those conven- 
tions, no law of the United States permitting him so to do. 

It remains to add, that, in 1869, a royal commission, consisting 
of the Earl of Clarendon, Mr. Cardwell, Sir Robert J. Philimore, 
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Baron Bramwell, Sir John Karslake, Sir Travers Twiss, Sir Roun- 
dell Palmer, Mr. Forster, Mr. Vernon Harcourt, and Mr. Montague 
Bernard, recommended that * Any British subject, who, being 
resident in a foreign country, shall be naturalized therein, and 
shall undertake, according to its laws, the duty of allegiance to 
the foreign State, as a subject or citizen thereof, should, upon 
such naturalization, cease to be a British subject ;’’ and such is 
now the rule of English law. The sovereign licenses the subject 
to discharge himself of his allegiance whenever any other sover- 
eign is willing to accept his fealty. It is not improbable that 
this will, in time, become the rule also of American law. The 
tendency seems toward a liberal extension of the right of dena- 
tionalization ; and the writer may here refer to one curious in- 
stance, which he is not aware has ever been mentioned, except 
by himself in some prior papers on this general subject of expa- 
triation. On withdrawing from the Union, and before entering 
into the Southern Confederacy, the seceding States considered 
themselves as occupying the same position as the original States 
upon the Declaration of Independence, — namely, that each State 
was independent of the former general government and of every 
other State (the Florida ordinance of secession expressing the 
idea thus: ** That the State of Florida hereby withdraws,” &c., 
*and is hereby declared a sovereign and independent nation ”!), 
—and, in right of this autonomy, claimed or exercised sovereign 
powers. Virginia entered into a convention with the provisional 
government of the Confederate States touching the control by 
the latter of the former's military power pending the accession 
of the State to the Confederacy ;? North Carolina mooted an 
embargo ;* and South Carolina, letters of marque and reprisal ; + 
not to speak of creating a Secretary of War, a Secretary of the 
Treasury, a Secretary of the Interior, and a head of the Post- 
Office Department and Customs Bureau ;° Georgia ordained an 
army and navy;* Alabama regulated customs,’ vested admiralty 
jurisdiction in its courts,’ and fixed the value of “gold and 
silver coin of the United States, of England, France, Spain, Mex- 
ico, and the Southern Republics;”® and Louisiana created a 
1 Journ. Fla. Conv. 1861, p. 99. 

2 Journ. Va. Conv. 1861, app. sec. sess. p. 31. 

3 Journ. N. C. Cony. 1861-62, p. 35. 4 Journ. S. C. Conv. 1860-62, p. 142. 
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“ standing army,” ! and adopted “ a national flag for the State of 
Louisiana ;”? and in particular, South Carolina,® Georgia,* Ala- 
bama,® and Louisiana,® legislated in their several conventions on 
the subjects of allegiance and citizenship. The oath of allegiance 
prescribed was the same in each: “1 do swear (or affirm) that I 
will be faithful, and true allegiance bear, to the State of , 80 
long as I may continue a citizen thereof.’ The South Carolina, 
Georgia, and Alabama ordinances further provided, that every per- 
son then a citizen, according to the rules laid down, should remain 
such citizen, ** unless a foreign residence shall be established by 
such person with the intention of expatriation;’’ and while the 
right of expatriation thus conceded was in terms confined to those 
who were citizens at the date of secession, it is inferable, from the 
wording of the oath of allegiance, that it was the legislative in- 
tent to extend that right generally to all citizens. The first 
actual legislation, therefore, among English-speaking people, 
since the expatriation statute of Virginia of 1779, looking to the 
abandonment of the rule, once a subject, always a subject, may 
be attributed to the Southern conventions of 1861. The test, 
however, adopted in that legislation, — namely, the establishment 
of a foreign residence with the intention of expatriation, —is a 
crude one; for, as well observed by Mr. Vernon sHarcourt, of 
the British nationality commission of 1868, ** Of all questions of 
law, those which concern domicile are the most complicated and 
obscure, because they ultimately depend upon intention, which 
is, necessarily, of all things the most difficult to determine.” 
The better principle is that of the English statute, which regards 
the subject as still a subject, whatever his residence or intention, 
until the overt and easily provable act of a foreign naturaliza- 
tion. Thenceforward he is an alien, except that ‘* he shall not 
thereby be discharged from any liability in respect of any acts 
done before the date of his so becoming an alien.” 


[Note. —In addition to the authorities above given, the reader may consult 8 Op. 
139, 9 Op. 62, and opinions of the principal officers of the executive departments, 
and other papers relating to expatriation, naturalization, and change of allegiance. 
Washington: Government Printing Office. 1873.] 
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CORONERS. 


THE office of coroner is of very ancient institution, — so remote, 

indeed, that its origin is not clearly known. It is certain that 
coroners existed in the time of Alfred, for that king caused to be 
executed a judge who sentenced a prisoner to death upon the 
coroner’s record, without allowing him to traverse! The office 
could formerly be held in England only by men of high dignity, 
and a statute passed in the reign of Edward I. provided that none 
but lawful and discreet knights should be chosen. Coke calls the 
chief justice of the King’s Bench the chief coroner of the kingdom. 
As his name indicates, the coroner was originally an officer repre- 
senting the Crown. His functions were those of a conservator 
of the peace, and in other respects of a ministerial deputy of the 
Crown. In the absence or incapacity of the scyre-gerefa, or shire- 
reeve (our present sheriff), who was the deputy of an earl, the 
coroner took his place. He once had the custody of the rolls of 
the pleas of the crown, from which he was called custos placitorum 
corone ; and in the reign of Henry II. his title was serviens regis. 

Part of his duties were fiscal, to ‘inquire of wrecks and royal 
fishes, such as whales, sturgeon, and the like.” The statute? 
“ De officio coronatoris”” commanded him to assay all weights 
and measures according to established standards. The statute 
continues: ‘ Also it is our pleasure, that as soon as any felony 
or misadventure do happen, or treasure be found unlawfully hid 
in the earth; or of the rape of women, of the breaking of prison, 
or man dangerously wounded, or of other accident happening, — 
the coroner immediately, upon notice, issue his mandate” to sum- 
mona jury. From which it will be seen that his functions were 
somewhat various. 

An important branch of his duties as a fiscal officer was the 
forfeiture of deodands. Omnia que movent ad mortem sunt deo- 
danda ; all personal chattels, such as horses, wagons, cattle, ships, 
&c., which contributed to the death of any person, were sedu- 
lously pronounced “accursed things,” and by a pious fraud of 
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the church were forfeited to be distributed in pios usus,— usually 
paid for masses for the benefit of the deceased's soul. Infants 
being deemed incapable of sin, no deodand was necessary to 
purchase propitiation, provided the thing were at rest and the 
infant fell from it; but if the thing moved to his death, then 
it was a deodand. Some curious distinctions arose in course of 
time in the construction of the law upon this portion of the king’s 
royal revenue. When a moving carriage caused the death, both 
horses and carriage were forfeited ; but if the deceased fell from 
a wheel when not in motion, the wheel only was a deodand. If 
a man in watering his horse were drowned, it being the fault 
of the animal, the horse was forfeited; but if the man were 
drowned by the violence of the stream, the horse would not be a 
deodand. Where a man fell from a ship in salt water and was 
drowned, no deodand was due; but if he fell from a ship or boat 
in fresh water, the vessel was forfeited. 

Juries soon learned, however, that when a husband and father 
was killed in falling from his cart, it was something of a hard- 
ship for his family, already deprived of their support, to forfeit 
the horses and cart in addition to their other loss, and therefore 
it became the custom to find that only some small portion, as the 
left fore-wheel of the cart, contributed to the death.2, When a 
person was drowned in a well, the well was to be filled up. 

In cases of felo de se, forfeitures included all goods and chat- 
tels of the suicide, and consequently became of serious impor- 
tance to the surviving family. And it isin allusion to the tortuous 
devices resorted to by claimants to save the forfeiture that Shake- 
speare puts into the mouth of the grave-digger the sapient speech 
about Ophelia’s being drowned, not by herself, but by the water. 
The curious student may discover the original of this ** crowner’s 
quest law” in Hales vy. Petit? where it is solemnly argued on one 
side that Sir James Hales in drowning himself had committed an 
act of felony during his lifetime, and, per contra, that the felony 
not being complete until death consummate, he committed none 
while alive, and therefore no forfeiture was due.* Finally, the 
coroner's duty was to take cognizance of certain pleas of the 
crown, and to make inquiry in cases where “any be slain or 
suddenly dead or wounded.” He held, as it were, the court of 

' 1 Hawk. P. C. c. 26, § 6. 2 Jervis, Cor. 204. 
3 Plowd. 260. 4 Wallace, Reporters, 103. 
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first instance ; for formerly, in England, the coroner’s jury per- 
formed the function of our grand jury: their investigation was 
the preliminary hearing of the case, and when their verdict accused 
any one, the * inquisition ” was the indictment upon which the ac- 
cused was tried ; and accordingly the old reports contain instances 
of arraignment on inquisitions, traversing, and quashing. They 
were worded as carefully as indictments now are, and were in all 
respects treated as such. 

These consequences now no longer result from the inquest. 
While the coroner in England still binds over a person incul- 
pated by the verdict to appear at the next assizes, there is never- 
less instituted at the same time a parallel proceeding in the courts, 
and if an indictment is there found, the accused is tried on that 
alone. If the courts fail to return an indictment, however, he is 
still obliged to appear at the assizes, and there be discharged. 
In this country, the coroner’s inquest has no such consequences ; 
indeed, it has no consequences at all. No prosecution is ever 
based upon it; itis not used or referred to at the subsequent 
trial. And although a coroner is by statute authorized to cause 
the arrest of one accused by the verdict, it is only to bring him 
before some magistrate for examination. Practically, however, 
this power is very rarely invoked, as the suspected person is 
almost always in custody before the coroner has any knowledge 
of the case. 

The coroner’s jury is as ancient as the coroner himself. But 
formerly its members were the accusers or witnesses rather than 
the judges, and were summoned from the neighborhood as persons 
likely to be acquainted with the facts. They might formerly, 
from their own knowledge, and without having any evidence 
brought before them, return a verdict. Though still sworn to 
return a true inquisition according to their knowledge and such 
evidence as shall be laid before them, they are no longer wit- 
nesses ; nor, indeed, ought a juror to communicate facts within his 
knowledge to his fellow-jurors, unless he testifies under oath ; 
and the better practice in such a case is to inform the coroner 
before the impanelling of the jury that he desires to testify, 
and not to serve as a juror. If the phrase * your knowledge ” 
in the oath has any meaning at all now, it probably has reference 
to such information as the jurors shall obtain from ocular inspec- 


tion of the body, the premises, the instruments used, or other 
things brought to their attention. 
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Sudden deaths, not accompanied by suspicious circumstances, 
it was not within the coroner’s province to inquire of. ‘ The 
dying suddenly,” says Jervis, “is not to be understood of a 
fever, apoplexy, or other visitation of God; and coroners ought 
not in such cases, nor indeed in any case, to obtrude ‘them- 
selves into private families for the purpose of instituting inquiry, 
but should wait until they are sent for by the peace officers of 
the place, to whom it is the duty of those in whose houses violent 
or unnatural deaths occur to make immediate communication. 
But under whatever circumstances, this authority must be exer- 
cised within the limits of a sound discretion ; and unless there be 
reasonable ground of suspicion that the party came to his death 
by violent and unnatural means, there is no occasion for the in- 
terference of the coroner.” The Court of King’s Bench have 
repeatedly censured coroners for holding frequent and unneces- 
sary inquests for the sake of enhancing their fees, where there was 
no reasonable probability or suspicion that the deaths occurred 
from violence or unnatural causes, as where bodies were washed 
ashore, evidently drowned by the ordinary perils of the sea. In 
one case, where a woman died of a fever resulting from ampu- 
tation, and a coroner threatened to hold an inquest and extorted 
money for abstaining from it, for which offence he was sentenced 
to pay a fine of £100 and to imprisonment for six months, Mr. 
Justice Grose, in passing sentence, said that the coroner. under 
these circumstances, had no pretence or authority for taking any 
inquest at all; but, if the case warranted his so doing, he was 
equally criminal in having extorted money to refrain from doing 
his office. And Lord Ellenborough, in Rex v. Justices of Kent, 
observed that there were many instances of coroners having exer- 
cised their office in the most vexatious and oppressive manner, by 
obtruding themselves into private families, to their great annoyance 
and discomfort, without any pretence that the deceased had died 
otherwise than by a natural death, which was highly illegal. 

If this is the construction of the English statute, whose words 
are that the coroner is to make inquiry upon such as * be slain or 
suddenly dead or wounded,” a fortisri, would it apply in this 
country, where, as in Massachusetts, the statute authorizes in- 
quests “upon dead bodies of such persons only as shall be sup- 
posed to have come to their death by violence ; * * and the Revised 


11 East, P. C. 382. 2 11 East, 229. 8 Mass. G. S. 175, § 1. 
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Statutes, from which this provision is copied, stated further, “ and 
not when the death is believed to have been occasioned by 
casualty.” 

It is well known that coroners now frequently hold inquests 
when the death can by no possible construction be brought within 
the terms of the statute. But this attempt at enlarging their 
office and fees is by no means a new or recent device on their 
part. So long ago as the reign of Henry VIII. the endeavor 
to extend the statutes to cases of palpable misadventure, as well 
as of homicide, caused the legislature to enact that if a coroner 
should take fees for holding inquests in cases of accident, he 
should suffer a penalty of forty shillings for every person dead 
by misadventure.” 

It is amusing to read now-a-days that anciently the office was 
of such great dignity that no coroner would condescend to be 
paid for serving his country; indeed, the Statute of Westminster 
1, ce. 10, which is an affirmance of the common law, enacted that 
a coroner demanding remuneration to do his duties should suffer 
a great forfeiture to the king ;* and for not having lands and ten- 
ements sufficient in the county to maintain the state and dignity 
of his office. and for being communis mercator,® coroners were in 
those days removed. 

Ever since the days of Shakespeare, coroners and their pro- 
ceedings have been a butt and laughing-stock. Umfreville, who 
wrote with devout sobriety, and was himself a coroner, is 
obliged to warn coroners that notice of a violent death should be 
received regularly from the peace officer, and to plead that it 
should not be secured ** meanly by himself or emissaries to run 
or hunt after the dead, as I fear is too commonly the practice.” 
And elsewhere he is forced sorrowfully to acknowledge that * the 
office itself is in despise.” He wrote over a century ago; but it 
may be questioned whether his good advice has been followed. That 
this ridicule is only too well earned, countless anecdotes of coroners 
and their juries attest. One of the latest is the following from 


England, taken from a recent number of the Medical and Surgi- 
eal Journal : — 


“ A drunken man struck a furious blow at his brother, and fell dead, the 
blow not being returned. A post-mortem examination was ordered, and 


1 Rev. Stat. c. 140, § 1. 
$ 2 Inst. 152. 


2 1 Hen. 8, c. 7. 
> 2 Inst. 32. 


3 2 Inst. 176, 210. 
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the surgeon was able to give positive evidence that the man died of 
apoplexy, without a sign of personal injury. In spite of this evidence the 
coroner directed the jury to find a verdict of *‘ manslaughter,’ and then de- 
livered himself as follows: ‘E. R., these twelve gentlemen have made a 
very careful inquiry into the death of your brother, and, consideripg the 
provocation you received, have thought it their duty to bring in a verdict 
of manslaughter instead of murder, and it is therefore my duty to com- 
mit you to prison on that charge; but I wish you to remember, that 
although you may escape the punishment of death, yet I have no doubt 
that in the sight of God a man who kills his brother is more guilty than 
one who does not.’” 


These well-authenticated cases call for our pity no less than 
our wonder that such proceedings are allowed to continue. It is 
as if a demented harlequin robed in motley rags sat in state with a 
tinsel crown and sham sceptre, and issued his mandates of pon- 
derous import to his imaginary subjects. Few only laugh at 
them, no one ever heeds them. 

One of the most marvellous features about this whole matter is 
the good-natured forbearance and indolence with which the office 
and its abuses have been tolerated, without any serious attempt 
at their reformation or total extinction. It had been apparent for 
centuries that the office was practically of no use; that its func- 
tions had in course of time been absorbed by courts of justice and 
other agencies better fitted for their discharge, and that their con- 
tinuance in the coroner was of no service to the community; 
that the grossest ignorance paraded itself in the anciently honored 
and important office ; that it had grown to be a prolific source of 
corruption and abuse: and yet it was not until last year that the 
outrageous proceedings in two cases in Great Britain, and several 
others in this country, awakened public attention to the need and 
importance of a change. Once thoroughly aroused, men see the 
great peril and scandalous reproach to the administration of law 
which exist under the present system, and are, at last, fairly pre- 
pared to lay the axe at the root of the evil once and for all time. 

The two cases in Great Britain well illustrate two opposite 
kinds of abuse which flourish under the present law, the first due 
to the gross ignorance and incapacity of the average coroner as a 
judicial investigator, the other to the officious zeal which under 
the claim of duty obtrudes itself upon the privacy of a mourn- 
ing household, without cause or justification. 
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Charles Turner Bravo was a young barrister, of strong consti- 
tution and sound health, who had recently been married to a 
widow possessed of a handsome income. One day after dinner 
he was taken suddenly and violently ill, and showed all the symp- 
toms of metallic poisoning. To the physicians who were called 
he resolutely denied having taken such a poison, though Mrs. 
Cox, a companion of his wife, afterwards told them that he had 
confessed to her that he had taken it, and implored her not to tell 
his wife. In the course of the next day he died. Chemical analysis 
of the vomited food and of the contents of the intestines con- 
clusively proved it to be a case of poisoning by tartar emetic. 
At his last meal Mr. Bravo had partaken of all the food in com- 
mon with his wife and Mrs. Cox.. The only thing which he alone 
had used was a bottle of Burgundy. 

The resolute denial of the deceased in ezxtremis to his physicians 
that he had taken poison, although informed in the most solemn 
terms by Sir William Gull that the consequences of his denial 
might be to throw suspicion on some one else, and the apparent 
absence of motive for an act of self-destruction, occasioned doubt 
as to his having committed suicide. The coroner, however, 
adopting from the first the theory of suicide, heard only a por- 
tion of the testimony. No examination was suggested of the 
wine remaining in the bottle, nor was it accounted for; no in- 
quiry was made as to where the tartar emetic was procured ; the 
wife of the deceased was not examined; and the coroner positively 
declined to examine one of the physicians who had been in 
attendance, and who offered to testify. 

The necessary result of this perfunctory proceeding was a ver- 
dict that the deceased died from the effects of antimonial poison, 
but how or by whom the poison was administered there was no 
evidence to show. In other words, the only fact found by the 
verdict was that which the medical inquiry satisfactorily estab- 
lished, that the death had resulted from poison; and the only 
purpose for which an inquest is ever justifiable, —to ascertain 
whether a crime had been committed or not, was left wholly out 
of sight. 

Certain suspicious circumstances in the case and the position 
taken by the medical gentlemen in attendance on the deceased 
caused the whole matter to become notorious ; and such was the 
public indignation aroused by this palpable farce and miscarriage 
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of justice, that the attention of the government was drawn to the 
case. The Attorney-General moved the Court of Queen’s Bench 
to quash the inquisition, and have a special commission appointed 
to hold another inquest. The Solicitors of the Treasury were 
set at work upon the case, and after many weeks of a most search- 
ing and careful investigation, during which all manner of collat- 
eral inquiry was indulged in, attended on both sides by eminent 
counsel, the second verdict was returned to the effect that Mr. 
Bravo did not commit suicide; that he did not die by misadven- 
ture ; that he was wilfully murdered by having tartar emetic 
administered to him, but that there was not sufficient evidence to 
fix the guilt upon any person or persons. If a crime was here 
committed, the failure of the coroner to inquire inte facts clearly 
connected with the death —such as examining the contents of 
the bottle from which Mr. Bravo alone had partaken at his last 
meal — probably defeated the ends of justice ; if it was not a case 
of crime, but of suicide or accident, the hurried and slip-shod 
manner in which the first inquiry was conducted aroused a painful 
suspicion, and occasioned a long and expensive, and, as it proved, 
fruitless investigation. In either view of the matter, proper care 
and a decent regard for the important interests involved would 
have insured the utmost care at the first hearing, and obviated 
the needless and scandalous second inquest. 

Sir Charles Lyell, the eminent geologist, died after a lingering 
illness, resulting mainly from his advanced age. Some time 
previous to his death he had stumbled on the staircase, and 
fallen in such a manner as to inflict some injury, which probably, 
in his already weak state, hastened his decease. He had been 
attended by eminent physicians, who regularly certified the 
cause of his death. The body, encased in a leaden coffin and 
an oaken box surrounding it, was lying in his house ready for 
interment. At this moment Coroner Hardwicke, stimulated by 
an over-zealous officiousness, obtained admittance to the house, 
and declared his intention to hold an inquest. Though remon- 
strated with, and fully informed that there was nothing in the 
facts calling for such a proceeding, he insisted upon holding the 
inquest, and, it is said, with his own hands aided in tearing open 
the oaken box and the leaden casket, and thereupon proceeded 
to view the body. This was too much for even tradition-lov- 
ing England, and such a storm arose in consequence of this 
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outrage, that even the previous good character and entirely blame- 
less life of Dr. Hardwicke did not save him from most severe 
condemnation. Unless verbal changes have occurred in the 
statutes on the subject, it will be seen that this case comes di- 
rectly within the principle laid down in the case above cited.! 

In Prussia, Austria, France, and other countries of Europe, the 
coroner is unknown. In France the Procureur, the prosecuting 
officer, proceeds to the place where a crime has been committed, 
and makes the investigation. He has the power to summon wit- 
nesses and take their testimony in writing, which is read to and 
signed by them; to prevent egress from the house or departure 
from the neighborhood, when he deems it necessary ; and to seize 
all papers and other articles supposed to be connected with the 
crime. He is authorized to take with him to the place of the 
crime one or two persons deemed by their art or profession capa- 
ble of appreciating the nature and circumstances of the crime, 
and, where a violent or suspicious death i$ the subject of inquiry, 
he is aided by one or two health officers, always physicians, who 
are to report on the causes of death and the condition of the 
body. He is the person subsequently charged with the prosecu- 
tion of the criminal.?_ In Austria this function likewise devolves 
upon the public prosecutor. 

In Prussia the judge of first instance, assisted by a surgeon, an 
actuary, and two officers of the court, makes the investigation. 
The procedure there is as well by hearing testimony for and 
against the accused as by repeatedly questioning the accused with 
a view to obtaining a confession.*? In Scotland, though the name 
of *crowner”’ is still known, a Procurator Fiscal, corresponding 
to the Procureur of France, performs the duties of the first in- 
vestigation. None of these countries have a jury on the pre- 
liminary examination. 

Cogent reasons in favor of these systems exist, and in some of 
the late discussions in England the Scotch method has been strongly 
advocated. Certainly the practice in these countries is more logi- 
cal and reasonable than that of England and our country. Laying 
aside for a moment the traditional and historical associations of the 
office, in our day the sole purpose of the coroner's office is the detec- 
tion of crime. That is a subject-matter for legal inquiry. But 


1 1 East, P. C. 382. 2 Teulet, Les Codes 1860. 
8 Mittermayer’s Feuerbach’s Lehrbuch. 
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a portion of that inquiry, where a dead body is found, is neces- 
sarily, first, to determine whether a homicide has been committed 
at all, or whether the death is in the ordinary course of nature. 
This feature is clearly matter for medical science, to be decided 
upon an inspection and examination of the body. The fact that 
a homicide has been committed being established, the only remain- 
ing question is, how and by whom was it done. This involves the 
testimony of witnesses to external facts, and the taking of testi- 
mony is a judicial duty. Until crime is suspected, the question is 
medical ; the moment crime is suspected, it is wholly legal. What 
the crime is under the law; whether the manner and circum- 
stances of its commission constitute one degree or another ; what 
testimony is admissible and properly bears upon the issue, — 
these are all legal questions, unmixed with medicine. Nothing 
can be more logical than to impose the duty of making this in- 
quiry upon the ordinary agencies intrusted with the discharge 
of judicial functions. In England and our own country we do 
intrust all subsequent steps in the conduct of the criminal cause 
to the judicial tribunals. Indeed, we employ the tribunal of last 
resort and the highest law officer of the State to conduct it. 
We guard with the utmost care the rights of the accused, by 
allowing him the right of challenge, the assistance of counsel, 
and the process of the State to compel the attendance of wit- 
nesses. In these later stages we are duly conscious of the grave 
trust committed to our charge. But in the earliest and often 
most important part of the inquiry, when the deed and its 
traces are fresh, we commit the care of the case involving the 
life of a fellow-being and the welfare of the State, to an officer 
not attached to the courts, and forming no part of the judicial 
system, generally not even a lawyer, much less skilled in the 
delicate and intricate questions that may and must arise in every 
such inquiry. And this is done in England and here, not upon 
any logical ground or for any valid reason, but from a blind 
reverence for tradition and antiquity, and in spite of all reason, 
logic, and common prudence. No one of us would think of 
committing his private affairs to a person wholly unskilled ; and 
yet, as States, we lazily follow the old beaten track, suitable 
enough for a time when a single officer was intrusted with the 
greatest variety and diversity of duties, and for an age when a 
verdict of * died by the visitation of God” was all-sufficient to 
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account for what want of perseverance and skill failed to dis- 
cover. 

The most potent word as yet spoken on this subject in Great 
Britain is the admirable address of Mr. Herschell, before the 
Social Science Congress at Liverpool, in which he shows clearly 
the folly and danger of the present system, and advocates the 
establishment of a mixed tribunal, consisting of one medical man 
and one or two lawyers, to conduct these preliminary examinations. 

The coroner's jury, it is agreed on both sides of the water, is a 
wholly useless and somewhat objectionable body. In the first 
place, the manner of their selection in this country by a constable 
is not caleulated to produce good material; and, in fact, the igno- 
rance and worthlessness of this body in point of character and 
intellect are proverbial. But when, in addition, it is remembered 
that they add nothing to the value or efficacy of the proceed- 
ing; that any intelligent professional man can reach a correct 
result more easily and much sooner unimpeded by twelve or six 
uninformed men than with them; that, so far as any results flow 
from their work, it is altogether useless, nothing whatever being 
done with a verdict after it is found, as it is neither the basis 
of, nor any assistance in, any later proceeding, and the criminal 
courts proceed wholly without respect or reference to it; that it 
protects no one, as there is at that stage no one accused ; that, 
therefore, it is no safeguard, and that in the slow, cumbersome 
process before it much precious time is lost, often to the detri- 
ment of justice; when, finally, it is considered that the publicity 
of the proceedings, the loose and vague manner of conducting 
them, and the vast mass of irrelevant and often highly improper 
matter which the coroner, ignorant of the rules governing the 
admission of valid evidence, suffers to be dragged into the case, 
tend directly to thwart justice, and, in our age of eager reporting, 
manifestly to demoralize and corrupt the public mind, — it is not 
apparent what benefits we derive from a further retention of the 
jury. They aid in nothing, they retard and endanger much, 
and are a great expense. 

In England, and in New York and several other of the United 
States, coroners are elected. In Massachusetts they are appointed 
by the governor and council. In Connecticut the office does not 
exist, a constable performing its duties. 

The grave and responsible powers lodged in the hands of an 
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officer, combining in his person the function of a medical expert, 
a witness, and a judge, are sufficiently apparent to make us watch- 
ful of their further abuse. The uselessness of their present pro- 
cedure, compared with the truly valuable results to the cause of 
public health and safety which would follow a scientific distribu- 
tion of their incongruous functions, is a sufficient warrant for 
abolishing the office as at present constituted, and dividing its 
duties between the professions respectively fitted for their dis- 
charge. 

The coroner now exercises his choice in calling in a medical 
man to make the examination and autopsy. In the absence 
of sufficient legislation to prevent untrained persons from prac- 
tising medicine, this method of carrying on the examination is no 
guarantee of special fitness, and is calculated to inspire distrust. 

The medical officer should be a permanent appointed official, 
of high character and standing, whose duty it should be to make 
the preliminary examination of a dead body, and decide whether 
the death was violent or natural. In the former case, he should 
at once notify a judicial officer, who should thenceforth take 
charge of the examination, leaving for the physician no other 
duty than that of testifying at the subsequent trial. The vast 
excess of inquests held over all reported statistics of crime is a 
strong indication that the existing coroners are very deficient in 
medical knowledge. In Boston, during the last fiscal year there 
were held four hundred and twenty-three views and one hundred 
and ten inquests. In Manchester, during the years 1863-1873 
there were three thousand five hundred and five inquests held, in 
which the jury found that the parties had died * from natural 
causes.”” This monstrous number of apparently needless inquests 
caused the Watch Committee to report the fact to the City Coun- 
cil. Not only would this abuse be prevented by the appointment 
of competent and reputable medical men, who, by an intelligent 
examination, would in most cases be able to decide at once that 
the death was natural, and no further investigation needful, but 
their records would furnish a valuable contribution to the litera- 
ture of medico-legal science. 

On whom the remaining duty of taking the testimony and de- 
termining the law should devolve, is a question upon which there 
may be different opinions. Should the district attorney who 
has charge of the later conduct of the case officiate? Should it 


492 NOTES ON CORONERS. 


be a justice of some court? In favor of the first proposition, it 
may be said that since it is merely an inquiry into the facts and 
not a trial, and since the district attorney is the person who 
most needs the information subsequently, we may in that respect 
adopt the prevailing practice of continental states in Europe. 
Moreover, as an accusation is often as ruinous to a reputation as 
actual proof of guilt, there is this advantage also in the Scotch 
system, that the inquiry is carried on quietly until some ground 
for open action exists. A case which illustrates the benefits of 
this system is that of a Scotch physician, who, being annoyed by 
the settlement and popularity of a quack near him, instituted 
proceedings against him under the Medical Practitioners’ Act. 
The quack thereupon notified the Procurator Fiscal that a patient 
of the doctor’s had died in consequence of malpractice. The re- 
mains were disinterred, and furnished positive proof that the 
charge was false. A public inquest, whether inculpating or ex- 
onerating the physician, would certainly have proved his ruin, 
especially if, as might have been the case in Massachusetts, the 
quack himself had been the coroner who instituted and conducted 
it. The same advantage would be secured, however, in a pro- 
ceeding before a justice of some court where only material 
evidence would be admitted, and the mass of incompetent and 
pernicious matter that is always brought out before a coroner 
would be wholly excluded. 

But one consideration seems to be decisive against this propo- 
sition: our system of criminal prosecution is at variance with 
that of the countries where this practice prevails, and the very 
fact that with us a neutral body intervenes between the prose- 
cutor and the accused, which, by a perfectly well-established law 
of human action, necessarily heightens the zeal of the prosecutor, 
must for ever prevent us from uniting the prosecutor and judge 
in one person. Every person familiar with the administration of 
criminal law knows the tendency of a prosecutor to consider 
every accused person guilty. Our judiciary wisely recognize this 
in assigning the various justices by turn to preside over criminal 
trials, instead of appointing one permanent criminal judge. 

Judicial functions must not be intrusted to a partisan; and 
a public prosecuting attorney represents the State, which is a 
party. A judge must be the unbiassed guardian of the interests 
of both parties, — of the accused no less than the State. The 
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danger just pointed out was forcibly illustrated at the second in- 
quest in the Bravo case, where Mr. Serjeant Parry felt compelled 
to remonstrate against the evident purpose of the Crown counsel 
to fasten guilt upon three certain persons. 

On the other hand, there seems to be no good reason why the 
preliminary processes of a criminal investigation should not be 
intrusted to the agencies charged with its subsequent conduct. 
As previously mentioned, the criminal courts of first instance, 
before binding over a suspected person, are obliged to hear the 
whole testimony de novo, unless the prisoner chooses to waive the 
examination. And the only difference between this examination 
and that carried on before a coroner is, that in the court there 
is an accusation, whereas before the coroner there is as yet none. 
The coroner’s proceeding, therefore, has the one advantage over 
the court’s, that witnesses can be summoned and compelled to 
testify before any prosecution is instituted. But nothing can be 
simpler than to transfer this right also to the courts. As the 
hearings before the coroner are, after the view, held out of sight 
of the body and remote from the place of the crime, the evidence 
being brought together by police-officers mainly, it seems equally 
feasible to conduct the hearing in a court-room, especially as the 
proposed change, giving the physical examination wholly into 
the hands of responsible medical men, makes it unnecessary for 
the judge to view the body. 

The district attorney, being the public prosecutor, should 
have charge of the search for the facts, and, when gathered, 
should lay them before the magistrate, who, without a jury, 
should make a report of his finding, and, if he finds cause there- 
for, should thereupon institute the prosecution. 

The proposed changes, therefore, are : — 

1. The abolition of the coroner’s jury. 

2. The abolition of the office of coroner as at present consti- 
tuted, and the division of the coroner's functions between — 

a. Medical officers to make the physical examination and tes- 
tify to its results. 

b. Judicial officers to hear the testimony and apply the law. 

3. The appointment of permanent medical officers of high 
character and standing for the former duty. 

4. The transfer of the latter duty to the courts of first instance 
or the committing magistrates. 

THEODORE H. TYNDALE. 


DIGEST OF THE ENGLISH LAW REPORTS. 


DIGEST OF THE ENGLISH LAW REPORTS FOR NO- 
VEMBER AND DECEMBER, 1876, AND JANUARY, 1877. 


ACCELERATION. — See REMAINDER, 1. 
ACCOMMODATION BiLL. — See Bitts Nores, 3, 4. 
ACCUMULATION. — See Devisk, 2. 


Act or Gop. 


The defendant owned land upon which had been built embankments for the 
purpose of damming up a natural stream which ran through the land, thereby 
forming large pools. A storm occurred, accompanied with rain, heavier than 
ever known to have taken place there previously; and in consequence the stream 
was so swelled that it carried away the plaintiff's bridges. The jury found 
that there was no negligence in the construction or maintenance of the em- 
bankments, and that the storm was of such violence as to constitute the cause of 
the accident vis major. Held, that the defendant was not liable for the dam- 
age. — Nichols y. Marsland, 2 Ex. D. 1; 8. c. L. R. 10 Ex. 255; 10 Am. 
Law Rev. 236. 

ADEMPTION. — See SETTLEMENT, 3. 
Apvowson. — See Trust, 1. 


AMALGAMATION. 

D. purchased an annuity in the R. company, which was empowered by its 
deed of settlement to make over its business to another company. By the 
policy, the stocks and funds of the company were during the life of D. to be 
subject and liable to pay D. said annuity; but no reference was made to said 
deed of settlement or to the company’s power to transfer its business as afore- 
said. Said company transferred its business to the E. company, and both 
companies were subsequently wound up. Held, that D. could only prove 
against the E. company. — Dowse’s Case, 3 Ch. D. 384. 

AncieNT LiGuts. — See PRESCRIPTION. 
ANNUITY. 

1. A testator bequeathed his residuary estate to trustees in trust to pur- 
chase thereout from government an annuity for M. for life; and he directed 
that M. should not be entitled to elect to receive the price or value of said 
annuity in lieu of it, and he declared that the annuity was given for the sole 
and separate benefit and disposal of M., and that if M. should at any time 
sell, alien, assign, transfer, incwmber, or in any wise dispose of or anticipate 
the annuity, it should thereupon cease, be void, and sink into the residue of 
the testator’s estate. Held, that M. was not entitled to such sum as would 
purchase said annuity; but that said trustees should purchase an annuity 


for M. to be paid to her for life or until she should alien it. — Hatton v. May, 
3 Ch. D. 148. 
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2. A testator gave an annuity to E. for life, and after her death to her 
children during their lives, and after the decease of the survivor to the testa- 
tor’s nephew and two nieces, equally between them. E. died without having 
had children. Held, that the gift to the nephew and nieces was not void for 
remoteness; and that the nephew and nieces were absolutely entitled to a 
principal sum which would produce said annuity. — Evans vy. Walker, 3 Ch. 
D. 211. 

3. A testatrix bequeathed stock to trustees to be laid out in an annuity for 
H. for life, and she directed that H. should not be entitled to have the value 
of his annuity in lieu thereof, and that if he should sell, mortgage, pledge, or 
anticipate his annuity, the same should cease and form part of the testatrix’s 
residuary estate. Held, that H. was absolutely entitled to the annuity and 
could sell it. — Hunt-Foulston v. Furber, 3 Ch. D. 285. 

See AMALGAMATION; Priority, 2. 


APPOINTMENT. 


1. By marriage settlement, personal property was assigned to trustees upon 
trust to pay the income to the wife to her separate use for life; and after her 
decease, in case the husband should survive, to pay him so much of the income 
as the wife should by deed or will appoint for his life; and subject thereto 
the trustees to hold the property for children of the marriage; and in case 
there should be no children (which event happened) to trustees to hold the 
property in trust, in case the wife should survive the husband, for the wife, 
her executors, administrators, and assigns, absolutely, for her sole and separate 
use. The wife executed a will during her husband's lifetime, in which she 
exercised her power of appointment; and she survived her husband without 
having had children. Held, that the will was a valid exercise of her power 
of appointment. Under the settlement the wife had the whole estate in the 
property to her separate use, and could therefore dispose of the property by her 
will; and her will made during coverture did not require re-execution after 
the husband’s death. — Bishop vy. Wall, 3 Ch. D. 194. 

2. Under a marriage settlement, E. had a power of appointment among his 
children over certain funds in the hands of trustees. The trustees lent said 
funds, amounting to £6,000, to E., upon mortgage of E.’s farm. Many years 
later, E. in order to dispose of his property in favor of his two sons, executed 
three deeds of even date. By the first, to which both his sons were parties, 
E. settled said farm on his elder son for life, remainder to such son’s children 
as he should appoint, and in default of appointment to all such son’s children 
as tenants in common, remainder in default of such children to E. and his 
heirs. By the second deed, E. appointed said £6,000 to his elder son absolutely; 
and E. and said son and the trustees released said farm, freed from the mort- 
gage, to a trustee to the uses of said first deed. By the third deed, E. gave 
the residue of his property to his second son. By his will, bearing the same 
date, E. confirmed said deeds; and referring to the contingency upon which, 
under said first deed, said farm was limited to himself and his heirs, he de- 
clared that upon the happening of such contingency said farm should be 
charged with £3,000 in favor of his daughter, and subject thereto should 
belong to his second son. E. died, and his daughter filed a bill against her 
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two brothers, alleging that E’s appointment was made, not for the benefit of 
his elder son, but with the object of relieving his farm from the payment of 
said £6,000, and was therefore fraudulent and void; and that she was entitled 
to one-third of said £6,000. Held, that it did not appear that E. had made said 
deeds with corrupt or improper intention; that his disposition of said £6,000 
under his power was not so improper as to be void if there were no fraudulent 
intent; and that although E., if he had not become a party to said deed, might 
have claimed the benefit of the appointment in his favor, free from the condi- 
tion that he should release said farm from said charge, yet having signed the 
deeds he was bound by the condition. — Roach vy. Trood, 3 Ch. D. 429. 

3. M. had the power of appointment over a fund among her children, 
and in default of appointment the fund was to go to her children in equal 
shares. M. appointed that trustees should stand possessed of the whole of 
said fund in trust to pay the income of £1,200, part of the fund, to M’s son J. 
for life, and after his death in trust for all the children of J. equally. And in 
ease J. should die without children, then said £1,200 ** to be added to and form 
part of the residue’? of her trust estate. The residue of said fund M. ap- 
pointed upon certain trusts for her daughters. J. died, leaving children. It 
was admitted that the appointment to J.’s children was beyond M.’s power 
and void. Held, that upon J.’s death said £1,200 fell into the residue of 
M.'s estate, and was included in the appointment in trust for M’s daughters. — 
In re Meredith’s Trusts, 3 Ch. D. 757. 

4. Legacy to V4, the testatrix’s daughter for life, and after her death * to 
and amongst my other children or their issue in such parts, shares, and pro- 
portions, manner and form, as V. shall by deed or will appoint.”’ The testatrix 
left three children besides V. Held, that V. had the right to appoint in favor 
of one of the testatrix’s other children, and that said power was exclusive. — 
In re Veale’s Trusts, 4 Ch. D. 61. 

See SETTLEMENT, 1, 7. 


APPROPRIATION OF PAYMENTS. —See or LapinG; BILts anp 
Nores, 1; Esropre., 1. 
Arrorney’s Lren. —See Lien, 1. 

Bank. — See Bits anp Notes, 5; PARTNERSHIP. 
Bankruptcy. — See Horer-Krerer; PARTNERSHIP; SETTLEMENT, 6. 
Bequest. —See Annuity, 1, 2; AprpoINTMENT, 3; CHARITY; CONTINGENT 

Remarnper: Divorce; Evection; ILLEGITIMATE CHILDREN; LEGACY; 

Partnersuip; Priority, 2; REMAINDER; SETTLEMENT, 3; Trust, 3; 

WILL. 

Bitt or LApDING. 

In order to enable L. to purchase produce to be shipped to the plaintiff, 
the plaintiff agreed to allow L. to draw upon him, upon L’s agreeing to hypoth- 
ecate the documents of title ini the cargo to the plaintiff, so as to enable 
him to obtain funds to meet the bills. L. accordingly drew upon the plaintiff, 
and purchased a cargo, which he shipped upon a vessel chartered by the plain- 
tiff’s vendees. A bill of lading was signed and handed to L., who on the next 
day became bankrupt. The liquidator sent the bill of lading to the defend- 
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ants with instructions not to part with it until the value of the cargo was 
paid to them. Held, that the plaintiff had an equitable right to the bill of 
lading, and to sue the defendants for improperly withholding it. — Lutscher 
v. The Comptoir d’ Escompte de Paris, 1 Q. B. D. 709. 

See Bitts AND Nores, 1. 


AND NOTEs. 


1. E. in London ordered cotton of A. in Bombay, and A. accordingly seut the 
cotton with bill of lading to his correspondent in London, together with a bill 
of exchange drawn on E, containing the direction that the amount of the bill 
should be placed to ‘+ account cotton shipments as advised.’’ E. accepted the 
bill, received the bill of lading, and raised money upon it from C., who subse- 
quently sold the cotton. E. failed. A. claimed the proceeds of the cotton as 
having been specifically appropriated to the payment of the bill of exchange. 
Held, that there was no such specific appropriation. — Jn re Entwistle. Ex parte 
Arbuthnot, 3 Ch. D. 477. 

2. By agreement between brewers and an ale merchant, the latter was to 
be allowed 20 per cent discount on the invoice price of ale sold to him on 
payment in cash within one month. The merchant, on purchasing ale of the 
brewers, gave them certain bills of exchange drawn by the brewers upon the 
merchant and accepted by him. The bills were not paid at maturity. eld, 
that the bills were not payment, as they were dishonored at maturity, and that 
the merchant was not entitled to said discount. — Jn re Cumberland. Ex parte 
Worthington, 3 Ch. D. 803. 

3. Action on a bill of exchange by an indorsee against an indorser. De- 
fence, want of notice of dishonor. Reply, that neither drawer, acceptor, nor 
any indorser prior to the defendant had at any time any effects of the defend- 
aut in his hands; and that the bill was drawn, accepted, and indorsed by the 
defendant and prior indorsers, for the purpose of raising money for the de- 
fendant, the drawer, and the acceptor, and the persons who indorsed before 
the defendant, jointly; and the defendant was in no way damnified, even if 
there was no notice of dishonor. Demurrer sustained. — Foster v. Parker, 2 
P. D. 18. 

4. In an action against an indorser of a bill of exchange, the indorser set 
forth in his defence that the bill was an accommodation bill, drawn. accepted, 
and indorsed to enable another indorser to raise money upon it, and that such 
other indorser had promised to meet the bill, but had failed to do so, and that 
the said indorser, the defendant, had never received notice of the dishonor of 
the bill. Held, that the defendant was entitled to notice of dishonor of said 
bill. — Turner v. Samson, 2 Q. B. D. 23. 

5. M. bought on Feb. 11 from L. drafts by L. upon a Cadiz merchant. By 
custom of the London money market such bills are paid for upon the first post- 
day after their purchase, which in this case was Feb. 14. On Feb. 12, L. was 
pressed by his bankers to reduce the debt he owed them, and accordingly on 
Feb. 14 gave them an order requesting M. to pay them the amount of said drafts 
On Feb. 14, M. gave said bankers his check for the amount of said drafts, and 
the bankers delivered to M. the said order of L. on M. On the same day, L. 
failed, whereupon M. stopped payment of the check he had given to said 
VOL, XI. 33 
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bankers. Held, that the bankers were entitled to recover from M. the amount 
of his check. — Misa v. Currie, 1 App. Cas. 554. 


Broker. — See INSURANCE, 2. 
CaLis. — See WILL, 2. 
CARRIER. — See Estopre.. 


CHARITY. 


A testator directed that certain funds, over which he had power of appoint- 
ment, should, unless otherwise specifically disposed of by a codicil to his 
will, become part of his residuary estate. By a codicil, the testator gave lega- 
cies out of said funds to certain societies, and the residue he directed to be 
given to such charitable institutions as he should by any future codicil direct, 
and, in default thereof, to be distributed by his executors at their discretion. 
The testator made no further codicil. Held, that the gift of the residue was 
to be distributed among charitable institutions as the executor should direct. 
— Pocock vy. Attorney-General, 3 Ch. D. 342. 


CHARGE. — See Priority, 2. 


CHARTERPARTY. 


1. Ship-owners at Copenhagen shipped a cargo of timber to Liverpool, 
‘‘for discharging the whole cargo at Liverpool, five days.’’ The vessel ar- 
rived at Liverpool Sept. 12, and got into the dock to which she was ordered 
on the 13th, but by reason of the crowded state of the dock could not get a 
berth at the quay, where the unloading was by the regulations of the dock 
to take place, until the 17th; and she began unloading on the 18th, and finished 
on the 23d. The plaintiff offered to show that, by the custom of Liverpool in 
the case of timber ships, thé lay-days began only from the mooring of the 
vessel at the quay, where alone she was allowed to discharge, and not from the 
time of her entering the dock. Held, that the evidence of said custom was ad- 
missible, although one of the parties to the contract of shipment was a for- 
eigner: it had not the effect of varying the terms of a charterparty. — Norden 
Steam Co. v. Dempsey, 1 C. P. D. 654. 

2. Under a charterparty, a vessel was to carry a cargo to a good and safe 
port in the United Kingdom, calling at Queenstown for orders which were to 
be forwarded in forty-eight hours, specifying such port. It was agreed that 
the liability of the charterers should cease as soon as the cargo was on board; 
provided the same was worth the freight at the port of discharge, but the 
owners to have an absolute lien on the cargo for all freight, dead freight, and 
demurrage. The owners brought an action on the charterparty, alleging that 
the charterers, the defendants, failed to give orders as to said vessel’s port of 
discharge; and also that the charterers gave orders for discharge at a port which 
was not good and safe within the meaning of said charterparty. Demurrer. 
Held, that, under the charter, the charterers were absolved from liability on 
account of the alleged breaches of the charter, whether a lien for damages 
was caused thereby or not. — French v. Gerber, 1 C. P. D. 737. 


Cueck. — See Bitts Nores, 5. 


‘ 
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Cuitp EN VENTRE SA MERE. — See LeGAcy, 1. 
Crass. — See LeGacy, 1, 8; Pereerurry. 
Copicit. — See WILL, 1. 
Covontes, ENGLISH. — See Limiratrions, STATUTE OF. 
Common Carrier. — See Carrier. 


CoMPANY. 
A single shareholder cannot constitute a ‘+ meeting’’ of a company under 

32 and 83 Vict. c. 19, § 4. — Sharp v. Dawes, 2 Q. B. D. 26. 

See AMALGAMATION; JUDGMENT; WILL, 2. 
Conpition. — See ANNUITY, 1; AppoINTMENT, 2: VENDOR AND PUR- 
CHASER, 1. 
ConFIRMATION. — See SETTLEMENT, 1. 

Construction. — See ANNUITY; APPOINTMENT; CHARITY; CHARTER- 
PARTY; CONTINGENT REMAINDER; DeviskE; ILLEGITIMATE CHILDREN: 
InsuRANCE, 2, 3; LeGacy; MortGaGe, 1; Perprrurry; REMAINDER; 
SerTLeMENT, 4, 5; Statute; Trust; WILtr, 2. 


CONTINGENT REMAINDER. 


A testator devised one moiety of his real estate to two trustees and their 
heirs, ‘‘ to the several uses and upon the several trusts, and for the several ends. 
intents, and purposes thereinafter declared,’ for the term of one hundred and 
twenty years next after his decease, if S. should so long live, and after the 
expiration of said term, and in the mean time subject thereto to the use of J., 
the husband of S., for life, with remainder to the use of said trustees during the 
life of J., to preserve contingent remainders, remainder to the use of all 
the children of S. living at her decease, as J. and S. should appoint. and in 
default of appointment to the use of all the children of S. living at the de- 
cease of the survivor of J. and S., and the issue of such of them as should be 
then dead, leaving issue then living, such issue to take their parent’s share as 
tenants in common, with divers remainders over. The trustees were authorized 
to ‘convey in exchange ** the devised property, and to convey ** in fee-simple 
upon partition ’’ any of the testator’s undivided shares in property. and for such 
purposes to revoke the aforesaid trusts, and to grant and convey the premises 
whereof the uses should be revoked to such person and to such uses as should 
be necessary, or to declare such uses, estates. or trusts of the premises as should 
be necessary. The other moiety was devised upon like trusts for other parties. 
J. died. leaving his wife S. surviving; and two years later S. died, leaving 
children. Held, that there was no legal estate in the trustees to support the con- 
tingent remainder in the children of S. during the period between the death 
of J. and the death of S. — Cunliffe v. Braucker, 3 Ch. D. 393. 

See REMAINDER, 2; SETTLEMENT, 5. 


Contract. — See Britt or LApinG; AND Notes, 2: CHARTERPARTY: 
Fraups, STATUTE OF; INSURANCE: PRINCIPAL AND SURETY. 


CovENANT. 
The vendee of a piece of land adjoining other land of the vendor, covenanted 
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to erect a pump and reservoir, and supply water from a well on the vendee’s 

land to houses on the vendor's land. Held, that a purchaser of said land from 

said vendee, with notice of said covenant, was bound by it; and that the court 

would enforce the performance of the covenant indirectly by making such an 

order that the purchaser of said land would be guilty of contempt if he did 

not supply water according to said covenant. — Cooke y. Chilcott, 3 Ch. D. 694. 
See MortGaGe, 1; SerrLemMENT, 5. 


CuMULATIVE Legacy. — See WiLL, 1. 
Custom. —See CHARTERPARTY, 1; INSURANCE, 2; NEGOTIABLE INsTRU- 
MENT. 
Cy-Pris. — See Cuariry. 
DamaGes. — See RELEASE OF DAMAGES. 
DeBeENTURE. — See JUDGMENT; Priority, 1., 
Deep. — See RELEASE-OF DAMAGEs. 
DemuRRAGE. — See CHARTERPARTY, 1. 


DevIsF. 


1. A testator devised ‘*my property which is not under settlement as 
follows;*’ and after specific pecuniary legacies gave ‘the rest and_ resi- 
due of my unsettled property ’’ to A. The testator held certain copyhiolds as 
trustee. Held, that the copyholds passed under the devise. — Jn re Brown and 
Sibly’s Contract, 3 Ch. D. 156. 

2. A testator gave his real and personal estate to trustees upon trust to 
accumulate rents for twenty-one years, and, at the expiration thereof, in crust 
for the second and every other younger son successively of W. in tail male, 
and, failing such issue, in trust for the first and every other son of H., in tail 
male; limitations over. At the expiration of said term, H. and W. were both 
living, and each had one son only. Held, that until it should be ascertained 
whether W. would have a second son, the rents of the real estate went to the 
heir-at-law, and the income of the personal estate went to the next of kin. — 
Wade-Gerry v. Handley, 3 Ch. D. 374. 

3. Devise to E. and her heirs; but, if E. should die without leaving 
issue living at her death, then upon E.’s death to ‘‘ the nine children of A., 
to be equally divided among them.’’ The residuary estate was devised to P. 
E. died without leaving issue; and only one of said nine children survived E. 
Held, that the surviving child of A. took a tenancy for life only, subject to 
which the estate passed to E. and her heirs. — Gatenby vy. Morgan, 1 Q. B. D. 
685. 

See Annuity, 1, 2; 3; CHarity; CONTINGENT REMAIN- 
ELection; ILLEGITIMATE CHILDREN; LEGACY; PERPETUITY; PRior- 
1Ty, 2; REMAINDER; SETTLEMENT, 1,3; Trust, 3; WILL. 


Discovery. 

Ship-owners who had shipped goods bearing counterfeits of the plaintiff's 
trade-mark were ordered to discover the name of the consignor, in aid of pro- 
ceedings to be taken against such consignor. — Orr vy. Diaper, 4 Ch. D. 92. 
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‘ DomiciLe. 


“A man having acquired a domicile of choice may abandon it, without it 
being incumbent on him to acquire a new domicile of choice; that is to say, he 
may abandon his domicile of choice without acquiring, in strictness, any new 
domicile; because his domicile of origin reverts.’’ Jessel, M. R., in King v. 
Forwell, 3 Ch. D. 518. 


Dower. — See Priority, 2. 
EAseMENT. — See GRANT; PRESCRIPTION. 


ELECTION. 


A testator who was entitled under a settlement to a life-estate in certain 
cottages devised all his real estate to his wife for life, and after her death he 
devised said cottages to R. in fee. On the testator’s death, his wife who sur- 
vived him became absolutely entitled to said cottages under said settlement. 
R., in ignorance of said settlement, sold his supposed reversionary interest to 
the plaintiff. After the wife’s death, the plaintiff first ascertained that the 
wife had sold the cottages to a purchaser without notice of said devise in the 
testator’s will; and the plaintiff claimed compensation from her estate. Held, 
that the wife had elected to take said cottages against said will, and must 
make compensation to the plaintiff for the loss he had sustained by not getting 
possession of said cottages at the death of the widow, to the extent of the 
benefit she, the wife, received under said will. — Rogers v. Jones, 3 Ch. D. 688. 


En VeNTRE sA MERE. — See Lecacy, 1. 


Equity.—See Birt or Lapinc; Discovery; GRANT; JURISDICTION; 
Law, Mistake OF; RELEASE OF DAMAGES. 


Estoprec. 

1. W., who had intrusted £7,700 to P. for investment, was informed by 
P.’s clerk that P. proposed to lend the money upon security of leaseholds at 
Camden. P. subsequently wrote to W., stating that said sum had been put 
on mortgage as arranged by his clerk with W.  P. died; and it was found that 
no mortgage existed in favor of W., but that leaseholds at Camden were mort- 
gaged to P. to secure £100,000. Held, that P. and those claiming under him 
were estopped from denying that said £7,700 formed part of said £100,000, 
and that it must be paid to W. from the larger sum. — Middleton v. Pollock. 
Ex parte Wetherall, 4 Ch. D. 49. 

2. A railway company carried certain pictures to a station where they 
were loaded in a van to be forwarded to their destination. There a man, 
falsely representing himself as in the employ of M. who carried for the com- 
pany, obtained from the company’s delivery clerk a pass enabling him to 
drive the van from the company’s yard and steal the pictures. Held, that the 
company was not estopped from denying that the thief was their servant. — 
Way v. Great Eastern Railway Co., 1 Q. B. D. 692. 


Evipence. 


1. The defendant was licensed by the plaintiff to make certain machines of 
which the plaintiff held the patent. The defendant made machines, but con- 
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tended that they were not within said patent, on the ground that if the patent 
were construed so as to cover the machines he had made, it would be void for 
want of novelty; and in proof of this he offered in evidence certain specifica- 
tions of American patents which were to be found in the English Patent Office 
Library, but which were not known of by the plaintiff. Held, that the evi- 
dence was inadmissible. — Adie y. Clark, 3 Ch. D. 134. 

2. In the private account-book of a deceased person, entries were found, in 
the writing of the deceased, of payment of interest from W., together with 
another entry to the effect that W. had on a certain day ‘‘ acknowledged a 
loan to this date.’’ Held, that these entries were admissible in evidence, 
although the effect might be to show that W. was indebted to the deceased. — 
Taylor vy. Witham, 3 Ch. D. 605. é 

See WILL, 1. 


ExcHANGE. — See PARTITION. 


ExrecuTors AND ADMINISTRATORS. 


A creditor of a testator filed a bill stating that A. and B. were appointed 
executors by the testator, but that they had not proved the will; that they had 
taken possession of part of the personal estate and had paid therefrom certain 
legacies, but had not paid the testator’s debts. The creditor further alleged that 
other defendants, C. and D., had obtained possession of part of the testator’s per- 
sonal estate, and threatened to dispose of it without paying the testator’s 
debts; and he set forth his own debt and prayed for administration of the 
testator’s personal estate, payment of his debts, and an injunction restrain- 
ing all said defendants from parting with said estate in their hands. Demur- 
rer, on the grounds that the executors had not yet proved the will, and that 
there could not be a suit for administration without a properly constituted legal 
representative before the Court; and that persons could not be sued for mis- 
appropriating a testator’s assets without joining the legal representative and 
alleging fraud or collusion between them. Demurrer overruled. — Jn re Lovett. 
Ambler v. Lindsay, 3 Ch. D. 198; s. c. L. R. 10 Ex. 76, 337. 

See Law, Mistake or; LeGacy, 9. 


Executory Apvice. — See SETTLEMENT, 1. 


FrxtTures. 

A tenant became bankrupt and his trustee sold the tenant’s fixtures in the 
leased premises to the plaintiff, who sold them to the defendant, the landlord, 
but no memorandum of the sale was signed by the defendant. Held, that the 
sale of the fixtures during the tenancy was neither the sale of an interest in 
land within § 4, nor a sale of goods and chattels within § 17, of the Statute of 
Frauds, 29 Car. 2, c. 3,§ 4,17. Lee v. Gaskell, 1 Q. B. D. 700. 


ForeEIGN GOVERNMENT. — See NEGOTIABLE INSTRUMENT. 
Fraup. — See AprpoIntTMENT, 2; RELEASE OF DAMAGES; SETTLEMENT, 6. 


Fraups, STATUTE OF. 
K. informed his daughter and her intended husband that he had bought a 
house which should in the event of the marriage be his wedding present to his 
daughter. After the marriage the daughter and her husband entered into 
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possession of said house, a lease of which K. had bought subject to payment 
of certain instalments. K. paid all instalments which fell due in his lifetime, 
and died leaving a sum of £110 still to be paid, which fell due after his death. 
Held, that possession following K.’s promise took the promise out of the 
Statute of Frauds; and that K.’s agreement was to give a house free from in- 
cumbrances, and that therefore said £110 must be paid out of K’s estate. — 
Ungley v. Ungley, 4 Ch. D. 73. 
See Fixtures; VENpoR AND PURCHASER, 2. 


Freicgut. — See MortaGace, 2. 


GRANT. 


A piece of land was conveyed to a grantee who covenanted to build a cot- 
ton-mill thereon; but the right was reserved to the grantor to work all mines 
and minerals under the land, making compensation for damage. The mill 
was built and the defendants who claimed under said grantor began to work 
the mines, thereby causing damage to the mill. The plaintiff prayed an in- 
junction restraining the defendants from so working the mines as to cause 
injury to the plaintiff. Injunction refused. There was a remedy at law. — 
Aspden v. Seddon, 1 Ex. D. 496; s.c. L. R. 10 Ch. 394; 10 Am. Law Rev. 115. 

See PRESCRIPTION. 


GUARANTY. — See PRINCIPAL AND SURETY, 2. 


A professional nurse kept a house for the reception of invalids, whom she 
supplied with provisions on which she made a profit, and she also superintended 
the nursing of the invalids. Held, that she was a ‘‘ keeper of a hotel,’’ and, 
therefore, a ‘ trader ’’ within the Bankruptcy Act, 1869.— Ex parte Thorne. 
In re Jones, 3 Ch. D. 457. 


ILLEGITIMATE CHILDREN. 

A testator made a bequest in trust for the child or children of his daughter 
M. the wife of J., as M. should appoint. M. was the sister of the deceased 
wife of J., and therefore their marriage was illegal. M. appointed in favor 
of two children born before the date of said testator’s will, and also in favor 
of a child of which she was enceinte at said date, and of another child begot- 
ten and born after the testator’s death. The House of Lords decided thatthe - 
first two children could take under said bequest although they were illegiti- 
mate. Held, that the child en ventre sa mere could also take under said bequest 
and appointment, but not the child begotten after the testator’s death. — Crook 
v. Hill, 3 Ch. D. 773; see 6 H. L. 265; L. R. 6 Ch. 311. 


Income. — See LEASE. 
INJUNCTION. —See COVENANT; GRANT. 


INSURANCE. 
1. M. insured his life in the B. association, which subsequently, without con- 
sultation with its policy-holders, amalgamated with the E. Society and ceased 
to carry on business. Two years afterward the E. society by its directors 
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indorsed a memorandum on M’s policy, declaring that it should be liable for 
the payment of the amount insured by the policy, provided that the premiums 
were duly paid. Held, that there was a complete novation of said policy, and 
that M. had lost his claim against the B. association. — Jn re European As- 
surance Society. Miller’s Case, 3 Ch. D. 391. 

2. In an equity suit the plaintiffs, who had effected insurance on vessels 
belonging to the defendant, claimed the full amount as charged in their ac- 
counts of premiums paid by them with interest, without deducting from the 
amount so charged five per cent brokerage allowed to them by the insurance 
offices on the premiums and ten per cent discount for ready money also 
allowed by the insurance offices. Said allowances by insurance offices were 
usual; and the defendant had never inquired before said suit was begun the 
terms upon which the plaintiff had effected said insurance. Held, that the 
defendant could not object to the plaintiffs retaining said percentage, and 
charging him with the full amount of the premiums. — Baring vy. Stanton, 
3 Ch. D. 502. 

3. Insurance was effected upon a steamship ** lying in the Victoria Docks, 
with liberty to go into dry dock.’’ The only dry dock into which the vessel 
could go was two miles up the Thames, and to go there it was necessary to re- 
move the paddle-wheels. This was done in the Victoria Docks and the vessel 
was then towed to the dry dock. Repairs were made and the vessel towed 
down the river and moored, and while so moored the paddle-wheels were 
brought in a barge to be refitted, as was the custom of ship-owners in similar 
cases, because of the expense being less than if the wheels were refitted in 
docks. Before said wheels were refitted and while the vessel was lying in the 
river, the vessel was burned. Held, that the loss was not covered by the 
policy, as the vessel was moored in the river not in accordance with the ordi- 
nary mode of effecting the transit to or from the Victoria Docks, but for a col- 
lateral purpose. — Pearson vy. Commercial Union Assurance Co., 1 App. Cas. 
498. 

See AMALGAMATION. 


INTEREST. — See JUDGMENT. 


JUDGMENT. 

A railway company issued debentures for certain sums which with interest 
at six per cent were charged upon the railway. A debenture holder brought 
an action upon an unpaid debenture and recovered judgment. The company 
was wound up and said debenture holder allowed to prove his judgment debt 
with four per cent interest thereon. He claimed to prove an additional two 
per cent interest on the judgment debt. Held, that the original debt was 
merged in the judgment debt, which by statute only bore four per cent interest. 
— In re European Central Railway Co. Ex parte Oriental Financial Corpora- 
tion, 4 Ch. D. 33. 

JURISDICTION. 

The court of chancery has no jurisdiction to sell chattels settled in strict 
settlement, although the sale would be for the benefit of all parties interested. 
D’ Eyncourt v. Gregory, 3 Ch. D. 635. 


Lapse. — See LeGacy, 9. 


the 
the 
que 
exe 
wil 
pre 
ma 
at 
pa 
tit 
an 
to 
to 
le: 
fu 
P 

€ 

I 

t 


DIGEST OF THE ENGLISH LAW KEPORTS. 505 


Law, MISTAKE OF. 


An executor and a legatee severally took the advice of their counsel upon 
the construction of the will, and in accordance with the opinions they received 
the executor transferred and the legatee received a certain share of the be- 
queathed property. Two years later, said legatee filed a bill against the 
executor and another legatee, alleging that on the true construction’ of the 
will she was entitled to a larger sum than that which she had received, and 
praying repayment from the other legatee. Held, that the bill could not be 
maintained. — Rogers v. Ingham, 3 Ch. D. 351. 


Lay Days. — See CHARTERPARTY, 1. 

A testator gave to trustees a tithe rent-charge to which he was entitled on 
a twenty-one years’ lease, which was renewed in practice every seven years on 
payment of a fine, upon trust to renew the lease out of the proceeds of the 
tithes, and divide the surplus equally during the life of his wife between her 
and the testator’s grandchildren; and after his wife’s decease said tithes were 
to form part of the testator’s residuary estate. The trustees were given power 
to sell the rent-charge. The lease ceased to be renewable. The trustees accu- 
mulated a renewal fund from the income. Held, that the trustees must sell the 
leasehold interest and apply the income of its proceeds and of said renewal 


fund for the benefit of those entitled during the life of the testator’s widow. 
— Maddy v. Hale, 3 Ch. D. 327. 


LEGacy. 


1. Bequest ‘‘ to each of the three children of my niece L. of one thousand 
pounds.’? At the date of the will L. had three children living and a fourth 
en ventre sa mere. The testatrix died before the birth of the fourth child. 
Held, that the three children born at the date of the will only were entitled 
to legacies. — In re Emery’s Estate. Jones v. Emery, 3 Ch. D. 300. 

2. A testator bequeathed all his household furniture which should be in his 
capital messuage at his death to trustees in trust to permit the same to he en- 
joyed as heirlooms with said messuage. The testator, who was occupying 
shortly before his death a house not his own, moved his furniture to his said 
messuage with the intention of leaving it there; but the tenant of the 
messuage, which was then under lease, refused to permit the furniture te be 
placed in the house during his tenancy, and it was accordingly stored in farm 
buildings belonging to the testator. Held, that said furniture in the farm 
buildings passed under said bequest. — Rawlinson v. Rawlinson, 3 Ch. D. 302. 

3. Bequest of ‘all my personal property, all sums of money which I may 
possess, or may be owing to me at the time of my decease, together with all 
the furniture, farming implements, stock, and crop, belonging ** to the testa- 
tor’s estate. Held, that the legacy was not specific. — Fairer v. Park, 3 Ch. 
D. 309. 

4. A testator held £1500 upon trust to pay the interest of £1000 to his sis- 
ter E. for life, and after her death in trust for her children, with a similar 
trust as to the remaining £500 for his sister A. By his will the testator 
directed that £1000 should be paid to his sister E. and £500 to his sister A, 
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Held, that the bequests to E. and A. were not to be taken in satisfaction of 
the sums held by the testator in trust for said legatees. — Fairer vy. Park, 3 
Ch. D. 309. 

5. A testatrix directed her debts and funeral and testamentary expenses 
and the legacies thereby bequeathed, to be paid by her executors; and after 
bequeathing certain pecuniary legacies and specific articles, she made a specific 
devise, and then gave her residuary real and personal estate to A. and B. upon 
certain trusts, and appointed A. and C. her executors. Held, that the resid- 
uary real estate was charged with the legacies, although the executors, who 
were not the trustees of the will, were directed to pay such legacies. — In re 
Brooke. Brooke v. Rooke, 3 Ch. D. 630. 

6. A testator gave his real and personal property to his wife for life, and 
directed the principal to be equally divided after his wife’s death ‘‘ amongst 
all my family that shall be then living, when they shall attain the age of 
twenty-one years.’ At the date of the will, the testator’s wife and seven 
children were living, some twenty-one, some under that age, and one married 
and having children. At the death of the wife, three children were surviving; 
two had died unmarried; one had died leaving a widow; and one had died 
leaving a widow and children. Held, that the testator’s children could alone 
take under the words ‘‘ my family.’’ — Pigg v. Clarke, 3 Ch. D. 672. 

7. A testator directed that his debts and funeral expenses should be paid 
by his executors ‘‘ from money or promissory notes, or bills due at the time of 
my decease at the bank and elsewhere, the remainder to be equally divided to 
my surviving children.’’ There were previous gifts in the will of various por- 
tions of the testator’s property. Held, that the above gift of the remainder 
only included the remainder of said money notes and bills, and was not a 
general residuary gift. —Jull v. Jacobs, 3 Ch. D. 703. 

8. A testatrix bequeathed to each of the three children of ** Mrs. W., widow 
of the late W.,’’ £100. At the date of the will the said Mrs. W. had been 
married for fifteen years to a second husband, to the testatrix’s knowledge, 
and had had by him six children. By her first husband she had had five 
children of whom two were living at the date of said will. Held, that said 
two children by the first husband were alone entitled to the legacy. — Newman 
v. Piercey, 4 Ch. D. 41. 

9. Legacy from B. to ‘* the executors or executrix of C., the sum of £100.” 
At the date of B.’s will C. was dead, and in his will had appointed an execu- 
tor and two executrixes, all of whom predeceased B. It was contended that 
B. had made a gift to persone designate, and that by their death the legacy 
lapsed. Held, that the legacy was given to the legal personal representatives 
of C. and did not lapse. — Trethewy v. Helyar, 4 Ch. D. 53. 

10. A bequest of ‘foreign bonds ’*’ by an Englishwoman, was held not to 
include bonds issued by the colony of New South Wales. — Hull v. Hill, 4 Ch. 
D. 97. 

See Annuity, 1; ApporntMeNtT, 3; CuHariry; CONTINGENT REMAIN- 
per; Devise; Exvection; Cuitpren; LAw, MISTAKE OF; 
Perretuity; Priority, 2; REMAINDER; SETTLEMENT, 3; Trust, 3; 
WILL. 

License. — See EvipEnce, 1. 
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LIEN. 


1. C., a solicitor, was instructed to prepare a mortgage, and the mortgagor 
deposited with him the title-deeds of the property for that purpose. C. also 
acted as solicitor of the mortgagees, and after the mortgage was completed. 
held the deeds on their behalf. The mortgagor became bankrupt, and his 
trustee directed C. to sell the equity of redemption, and it was accordingly 
sold and the money paid to C., who claimed a lien on the deeds as against the 
mortgagor for the amount of his costs due from the mortgagor. Held, that 
the solicitor was entitled to such lien and to retain his costs from said money 
in his hands. — Jn re Messenger. Ex parte Calvert, 3 Ch. D. 317. 

2. S., who was a timber merchant, agreed to carry on business as the 
agent of a firm, but in his own name as before, and the firm agreed to remu- 
nerate S. for his services by a share in the profits in the business. No notice 
of this arrangement was given to outside creditors. Timber was forwarded 
by the firm to S. for sale, and dealt with by him as absolute owner. The 
firm drew bills on S., which were accepted by him on the firm’s undertaking 
to protect such acceptances, according to a term of the agreement between 
S. and the firm. The firm and subsequently S. went into liquidation. 5S. 
claimed a lien on timber in his hands, which had been sent to him by the firm as 
above, to the extent of certain bills accepted by him as aforesaid and of a fur- 
ther sum due him from said firm as his share of profits in the business. Held, 
that S. was entitled to such lien.—Jn re Fawcus. Ex parte Buck, 3 Ch. 
D. 795. 

See CHARTERPARTY, 2; PARTNERSHIP. 


Ligut anp Arr. — See PRESCRIPTION. 
Limitation. — See Annuity, 1. 


The English Statute of Limitations (3 & 4 Will. 4, c. 27) does not apply 
to the island of Jamaica, because the island is not referred to in the English 
statute. — Pitt v. Lord Dacre, 3 Ch. D, 295. 


MarriaGe. — See Fraups, STATUTE OF. 
MARRIAGE SETTLEMENT. — See APPOINTMENT, 1. 
Marriep Women. — See APPOINTMENT, 1. 
MarsHALuinG Assets. — See Prioriry, 1. 
MAsTER AND SERVANT. — See Estopre., 2. 
Mine. — See Grant. 


MorTGAGE. 


1. A power of sale mortgage contained a proviso that, upon any sale pur- 
porting to be made in pursuance of said power, the purchaser should not be 
bound to see as to whether there had been default in payment of principal or 
interest by the mortgagor, and that notwithstanding any impropriety or irregu- 
larity in said sale the same should, so far as regarded the safety and protec- 
tion of the purchaser, be deemed to be within said power and to be valid and 
effectual accordingly; and that the mortgagor’s remedy should be in damages 
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only. The mortgagee conveyed the mortgaged property under said power to 
the defendant for valuable consideration. ‘The plaintiff who was an incum- 
brancer of said mortgagor subsequent to said mortgagee, filed a bill to establish 
his priority over the defendant, alleging that if the accounts were examined 
it would appear that the prior mortgagee’s debt was satisfied, and that the sale 
under said power was therefore invalid. Held, that said sale was valid, 
although the mortgage debt might have been paid. — Dicker y. Angerstein, 
3 Ch. D. 600. 

2. On Dee. 1, 1874, M., the owner of a vessel, mortgaged it to the plain- 
tiffs for £7,500. On Jan. 4, 1875, the defendants, in ignorance of said mort- 
gage, advanced M. £3,000 on security of a cargo shipped by M. on nominal freight 
of one shilling a ton. Feb. 2, 1875, M. again mortgaged said vessel to the 
plaintiffs for £4,000. February 19, M. and the defendants sold said cargo to 
J. on terms of freight being paid at fifty-five shillings aton. On February 22, 
the defendants advanced £9,000 further to M. On February 26, M. assigned 
to the defendants said freight at fifty-five shillings per ton as security for 
their advances. On March 6, the plaintiffs registered their mortgage, and on 
the vessel’s arrival took possession. The defendants acquired J.’s rights. Held, 
that the plaintiffs were entitled to said freight of fifty-five shillings per ton as 
against the defendants. — Keith v. Burrows, 1 C. P. D. 722. 

See Estorret, 1; Lien, 1; Prioriry, 1; Trust, 3. 


NATURALIZATION. — See DomICcILe. 
NEGLIGENCE. — See Act oF Gop. 


NEGOTIABLE INSTRUMENT. 

The Russian Government issued scrip which upon its face undertook to 
give the bearer a bond for a certain sum+when all instalments due on the 
scrip had been paid. By the custom of the English and Foreign Stock Ex- 
changes, such scrip was treated as a negotiable instrument transferable by de- 
livery. The plaintiff purchased some of said scrip and left it in the hands of 
C., who raised money upon it by pledging it as security with the defendants, 
and absconded. Held, that the defendants were as against the plaintiff en- 
titled to said scrip and its proceeds. — Goodwin v. Robarts, 1 App. Cas. 476. 

Notice or Disnonor. — See Bitts Notes, 3, 4; Prioriry, 3. 


Novation. — See Lysurance, 1. 


PARTITION. 

Trustees of one undivided moiety of an estate were authorized to make a 
partition; other trustees of the second moiety were authorized to sell, dispose 
of, convey, and assign, by way of sale for money or of exchange for an equiv- 
alent or recompense in lands. The two sets of trustees executed a partition 
deed. Held, that said partition was valid. — In re Frith and Osborne, 3 Ch. 
D. 618. 


PARTNERSHIP. 


Shares in a certain bank were subject to a lien in favor of the bank for all 
moneys due from the shareholder alone or jointly. Certain of such shares 
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stood in the name of A., one of the firm, which became bankrupt owing money 
to the bank. The shares were originally the property of A., but after the 
formation of said partnership were entered upon books of the firm as its prop- 
erty. Of this the bank was ignorant, and it had no knowledge that the firm 
claimed any interest in the shares until after the bankruptcy proceedings were 
begun; but the whole of said debt to the bank was contracted after said-shares 
became partnership property. The bank contended that it was entitled to 
treat the shares standing in A’s name as his separate property. eld, that 
said shares were the joint property of the firm, and that the bank could only 
prove in the bankruptcy proceedings for the balance of their debt after giving 
credit for the value of the shares.— In re Collie. Ex parte Manchester and 
County Bank, 3 Ch. D. 481. 
PATENT. 

1. In a question of validity of a patent granted in England, it appeared 
that an American work containing a ‘ claim,’’ together with a short and im- 
perfect description of the invention was sent to the Patent Office in London 
two years before the English patent was granted, and a book of illustrations 
containing a drawing of the invention five weeks before the English patent. 
Held, that the invention had not been so published as to deprive the English 
patent of novelty. Consideration of the sufficiency of a specification and 
description, and the requisite amount of novelty of a patent. — Plimpton v. 
Maleolmson, 3 Ch. D. 531. 

2. If there is a patent for a combination, the combination itself is ez 
necessitate, the novelty; and the combination is also the merit. if it be a merit, 
which remains to be proved by evidence. By Lord Chancellor Cairns; and 
see the remarks of the Lords on new combinations, in Harrison vy. Anderston 
Foundry Co., 1 App. Cas. 574. 

See Evipence, 1; Trape-Mark. 


PayMENT. — See Nores, 2. 


PERPETUITY. 


A testator devised his real and personal estate to trustees, upon trust to 
pay the income to his wife until her death or second marriage, remainder upon 
trust for all the testator’s children living at such death or second marriage and 
the issue of any child then dead, such issue to take their parent’s share in 
equal proportions; the shares of such of the testator’s children or grandebildren 
as should be sons, to become vested in and payable to them when they respec- 
tively attained the age of twenty-four years, and the shares of the testator’s 
daughters or the female issue of any deceased child to be settled upon certain 
trusts. Held, that all the gifts after the death or second marriage of the tes- 
tator’s wife were void for remoteness. — Hale v. Hale, 5 Ch. D. 643. 

See AnNvITY, 2. 

PLAN. — See VENDOR AND PURCHASER, 2. 


PLEADING. 
The plaintiff and defendant exchanged benefices under an agreement ac- 
cording to which no payment was to be made by either for dilapidations. The 
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plaintiff sued the defendant for the cost of repairs which had to be made on 
the building of the benefice which he received from the defendant, and the 
defendant pleaded said agreement. The plaintiff replied that at the time of 
making said agreement and exchange the defendant stated to the plaintiff 
that the repairs of the buildings of his benefice were merely nominal or equal 
in amount to the repairs of the plaintiff’s benefice, whereas in fact the defend- 
ant ‘‘ knew or ought to have known ”’ that the repairs of his benefice greatly 
exceeded in amount those of the plaintiff’s benefice. Held, that the plaintiff’s 
replication was bad as it did not allege that said inequality in the amount of the 
respective dilapidations was known to the defendant at the time of said agree- 
ment. — Wright v. Davies, 1 C. P. D. 638. 


Power. —See ApporntMeNT: MortGaGe, 1; Partition; SETTLE- 
MENT, 1, 7. 


PRESCRIPTION. 


The plaintiff purchased houses more than twenty years old abutting at the 
rear upon a private way. Subsequently and by a different title he acquired 
other houses in the rear of the first houses, and abutting at their rear on said 
way. The plaintiff sold the latter houses to the defendants together with the 
land up to the back wall of the first houses, and including the land over which 
said way ran; and no easement was reserved to the plaintiff. The defendants 
pulled down their houses, and erected partly on their site and partly on the 
site of said way, a large building which obstructed the plaintiff's light. Held, 
that the defendants had a right to obstruct the plaintiff’s light. — Ellis v, 
Manchester Carriage Co., 2 C. P. D. 13. 


PRINCIPAL AND AGENT. — See Estroppet, 2. 


PRINCIPAL AND SURETY. 


1. D. contracted to purchase tar from a gas company and to pay within 
fourteen days from the monthly making up of accounts, unless the company 
should allow a longer time for payment. The defendant was a surety on 
a bond given by PD. for the due performance of said contract. One of 
said accounts was made up on August third, and on the twenty-first of the 
month the secretary sent D. a note for the amount due and which had not 
been paid, with the request that D. would sign and return the note; which D. 
did. Held, that if taking the note was giving time by the company, such 
time was given after the fourteen days had expired and the liability of the 
surety had attached; and that he was therefore absolved from his agreement 
altogether. — Croydon Gas Co. vy. Dickinson, 1 C. P. D. 707. 

2. N., who was a creditor of the plaintiffs, agreed among other things to 
transfer to them certain shares in a company, and redeem thein before Jan. 1, 
1874, and that his book debts should be collected, and one-half applied toward 
the redemption of the shares; and, whenever the par value of one or more of 
said shares was received by the plaintiffs, they were to deliver to N. the shares 
so redeemed. The defendant guaranteed N’s performance of his part of said 
agreement. Subsequently, in consideration of certain of said shares and a sum 
in cash, the plaintiffs released their interest in said book-debts. //Zeld, that the 
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defendant’s rights were so varied by the new agreement between N. and the 
plaintiffs, that the defendant was discharged. — Polak v. Everett, 1 Q. B. D. 
669. 


Priority. 


1, A company purchased iron works of G., and subsequently raised money 
upon its debentures secured by mortgage of all its funds, property, and effects. 
A year afterwards the company borrowed money of G. under an agreement 
according to which G. was to carry on the company’s business and receive al] 
moneys due the company, and apply them with his own loan in taking up ac- 
ceptances of the company, and in paying the wages of its servants, and running 
expenses; and out of the remainder repay himself his loan with interest. The 
company was ordered to be wound up under the supervision of the Court, 
with whose sanction further advances were made by G. upon the same terms 
as before. Subsequently the property was sold by order of Court. Held, the 
claims of the debenture holders were to be paid in priority to the running ex- 
penses and the sums due G. — Jn re Regent’s Canal Ironworks Co. Ex parte 
Grissell, 3 Ch. D. 411. 

2. A testator bequeathed an annuity to his wife in lieu of dower, and gave 
other annuities to his children, and he gave certain other legacies. The testa- 
tor gave a right of distress and entry to said annuitants, and charged his real 
estate with all his bequests. The only real estate which the testator owned 
had been conveyed to him with declarations against dower, which was thereby 
barred by virtue of the 6th section of the Dower Act. Held, that the testator’s 
widow was not entitled to priority in respect of her annuity; and that said 
annuitants were not entitled to priority over the other legatees. — Roper v. 
Roper, 3 Ch. D. 714. 

3. It is not the duty of a trustee of a fund, who has himself a charge upon 
it created by the cestui que trust, to communicate the charge to a person who 
gives him notice of a subsequent charge.—In re Lewer. Ex parte Wilkes, 
4 Ch. D. 101. 

Protest. — See anp Notes, 3, 4. 
Proviso. — See ANNUITY, 3; MortGace, 1. 
— See Estorrer, 2. 


RELEASE OF DAMAGEs. 

Declaration to the effect that the plaintiff was injured by a collision upon 
the defendants’ railway caused by the defendants’ negligence. Answer, that 
the defendants paid the plaintiff a certain sum on account of his injuries and 
that the plaintiff gave a deed of release. Reply, that the defendants procured 
the plaintiff to execute said deed by fraudulently representing that said in- 
juries were of a trivial and temporary nature, and that if they should after- 
wards turn out to be more serious than the plaintiff anticipated, he would still. 
even though he had executed the deed, be in « position to obtain and would 
obtain further compensation from the defendants in respect thereof: also that 
said injuries proved more serious than the plaintiff anticipated when he exe- 
cuted said deed. Demurrer. Held, that the plaintiff’s reply was good on the 
ground that it stated that the deed was executed in consequence of the defend- 
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ant’s misrepresentations as to the nature of said injuries. Semble, that fraud- 
ulent misrepresentation as to the effect of a deed can be relied upon as a defence 
to an action upon the deed. — Hirschfeld y. London, Brighton, and South Coast 
Railway Co., 2 Q. B. D. 1. 

REMAINDER. 


1. A testator devised real and personal property to his daughter for life, 
‘and after her decease the property to be equally divided between her children 
on their becoming of age.’’ The daughter was one of the witnesses to the 
will, and the gift to her was consequently void under the 15th section of the 
Wills Act. The daughter had children living at the decease of the testator. 
Held, that there was a vested remainder in said daughter’s children which they 
were to receive upon the determination of said daughter's life-estate, whether 
terminated by death or forfeiture; and that the forfeiture of said life-estate 
under said act, accelerated the remainder so that it took effect upon the death 
of the testator. —Jull y. Jacobs, 3 Ch. D. 703. 

2. A testator devised his real estate to his two grandsons for life, remain- 
der to their sons in tail, remainder in case said grandsons died without issue, 
to the testator’s three granddaughters as tenants in common in tail with benefit 
of survivorship; and in case all said granddaughters should die without issue, 
leaving their father and mother or either of them surviving, then the testator 
gave said real estate to said father and mother and the survivor of them for 
life, and after the decease of such survivor to P. in fee. One of said grand- 
sons survived the testator and all said granddaughters, but died without issue. 
One of said granddaughters survived both her parents. //eld, that the re- 
mainder to said father and mother was vested, not contingent, and that P. 
therefore was entitled to said estate in fee upon the death of said surviving 
grandson. — Leadbeater vy. Cross, 2 Q. B. D. 18. 

See ContinGentT REMAINDER. 


REMOTENESS. — See Annuity, 2; PERPETUITY; SETTLEMENT, 1. 


Rent-CHARGE. 

A rent-charge charged upon a reversion in fee expectant on the determina- 
tion of certain outstanding terms is a ‘‘ free land or tenement ’’ within 8 Hen. 
6, c. 7. — Dawson v. Robins, 2 C. P. D. 353. 

RESERVATION. — See GRANT; PRESCRIPTION. 
Resipuary Girt. — See AppointTMENT, 3; LeGacy, 7. 
Restriction. — See ANNuITY, 3. 
ReEVERSIONARY INTEREST. — See SETTLEMENT, 5. 
Sate. —See Bitts anp Nores, 1; Fixtures; Jurispicrion; Mort- 
GAGE, 1; PARTITION. 
SATISFACTION. — See LeGacy, 4; SETTLEMENT, 3. 
Scrip. — See NEGOTIABLE INSTRUMENT. 


SETTLEMENT. 


1. By marriage settlement freehold property was conveyed to trustees to 
the use of M. for life, remainder to the use of all or any one or more exclu- 
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sively of the children, grandchildren, or other issue of M., to be born before 
the appointment as M. should by deed or will appoint. M. by will appointed 
to the use of his son in fee, but in case he should have no child who should 
attain twenty-one, then after the decease of said son to the use of M.’s grand- 
son, B. Held, that the executory devise to B., the grandson, was void for 
remoteness; and that M.'s son had an absolute fee-simple in the estate. — In 
re Brown and Sibly’s Contract, 3 Ch. VD. 156. 

2. H. by voluntary settlement assigned certain consols, mortgage debts, 
shares in a company, and furniture to trustees upon trust to pay her the 
dividends ‘and allow her to use the furniture during her life; and after her 
death to invest and pay certain sums of money, part of the trust fund, in trust 
for certain specified cestuis que trust, and pay the residue of the trust moneys 
and deliver said furniture to F. By her will dated ten years after said settle- 
ment H. confirmed the settlement. F. died before H. H. retained possession 
of the securities for the mortgage debts, and part of such debts were received 
by her in her lifetime, and the remainder were received by the trustees. No 
legal transfer of said shares was made to said trustees by H. Held, that the 
will perfected the settlement as being a testamentary settlement so far as re- 
garded the shares, but not so far as regarded the mortgage debts received by 
H., and that the cestuis que trust who predeceased the testator could not take, 
and their shares went to the residuary legatee under H.’s will. — Bizzey v. 
Flight, 3 Ch. D, 269. 

3. Personal property was settled in trust for such persons as W. should 
during coverture appoint, and subject thereto in trust for W. for life, and in 
ease she survived her husband (which event happened) in trust for W. abso- 
lutely after the decease of her husband. Subsequently upon the marriage of 
her daughter, W. covenanted that £1,000 should be paid to the trustees of her 
daughter’s settlement upon trust for the daughter for life, and after her decease 
in trust for her daughter’s husband for life, with certain further trusts for 
children. W. by her will. whieh was expressed to be made in exercise of her 
above-mentioned power of appointinent, bequeathed £1,000 upon trusts similar 
to those of the sum settled upon her daughter omitting the husband's life- 
interest. Held, that said personal property settled on the above trusts for W. 
was bound by her general engagements, and therefore by her covenant upon 
the marriage of her daughter; but that said bequest of £1,000 amounted to a 
satisfaction of said covenant. 

W. received after her husband's death certain dividends, and railway stock, 
which she had purchased from the proceeds of a portion of said personal prop- 
erty. Held, that said dividends and stock did not pass under a bequest of 
residuary estate in W.’s said will. — Mayd v. Field, 3 Ch. D. 587. 

4. A fund was settled on trustees upon trust to pay the income to A. for 
life, and after her death to her husband B. for life, and after the death of A. 
and B. upon trust to transfer the principal sum together with all dividends 
and interest which might be then due thereon unto and amongst all the chil- 
dren of A. and the issue of such children, in equal proportions, to be paid or 
transferred to such children as should be sons, at the agesof twenty-one years, 
and to such children as should be daughters, at the age of twenty-one years 
or day of marriage whichever should first happen, the issue of any child whose 
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parent should die before his or her share should become payable to be entitled 
to the share which his or her parent would have been entitled to if living. A. 
died leaving two children who had attained twenty-one, and a grandchild, the 
plaintiff, who was the son of a deceased child of A., who had attained twenty- 
one in A.’s lifetime. Held, that the plaintiff was entitled to one-third of said 
fund. — Day v. Radcliffe, 3 Ch. D. 654. 

5. Upon the marriage settlement of A. and B. they covenanted that any 
real or personal estate to which A. (the wife) then was, or during the coverture 
should become, entitled, should be settled upon the trusts of the settlement. 
At the date of the settlement A. was entitled upon her death without issue to 
one moiety of a trust fund subject to a life-estate of B. Held, that A.’s con- 
tingent reversionary interest in said trust fund was bound by said covenant 
and did not pass to B., her husband. — Cornwell vy. Keith, 4 Ch. D. 767. 

6. P. being free from debts and liabilities settled, in 1858, £1,000 in trust 
to pay the income to himself until he should assign, charge, or otherwise 
dispose of the same by anticipation, or until he should be found or declared a 
bankrupt, and then upon trust to pay the income to his wife for life; remain- 
der upon trusts for children with ultimate remainder in P. In 1873, P. en- 
tered into business, and in 1875 was adjudged a bankrupt. Held, that said 
. settlement was void in toto as against creditors. —Jn re Pearson. Ex parte 
Stephens, 3 Ch. D. 807. 

7. Real estate was devised to a woman with an expression of wish that in 
case the woman should marry, she should before marrying settle the estate for 
her own use for life, and to such uses as she should by will, and notwithstand- 
ing coverture, appoint. The woman married and had a child, and subse- 
quently joined with her husband in a deed purporting to be in execution of 
said wish, whereby said estate was settled upon certain trusts for the wife, her 
husband, and their children. Subsequently the husband and wife mortgaged 
the estate without informing the mortgagee of the settlement. Held, that the 
settlement was for good consideration and was not void against the mortgagee 
under 27 Eliz. c. 4. — Teasdale v. Braithwaite, 4 Ch. D. 85. 

See APPOINTMENT. 


SHAREHOLDER. — See PARTNERSHIP; WILLS, 2. 

Sur. — See Birt or Lapinc; CHARTERPARTY; INSURANCE, 3; Mort- 

GAGE, 2. 
Soxiciror’s Lien. — See Lien, 1. 

Speciric APPROPRIATION. — See Britt or LapinG; Britis AND Notes, 1; 

Estopre.. 
Speciric Bequest. — See LeGacy, 3, 5. 
Speciric PERFORMANCE. — See CoveNANT; VENDOR AND PurcHaAsER, 1. 


STATUTE. 

By statute any person who should ‘ wilfully throw’ rubbish into certain 
rivers, or ‘‘any drains, trenches, or watercourses thereunto belonging,’ was 
subjected to afine. A tanner discharged his rubbish at a distance of four 
miles from one of said rivers, into a small natural stream which ran into such 
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river. Held, that said ‘‘ drains, trenches, or watercourses,’’? comprised only 
artificial watercourses made by man; and that refuse thrown into the stream 
by the tanner in the course of his trade was not thrown in ‘ wilfully ’’ within 
the meaning of the statute; and that the tanner was not therefore subject to a 
fine. — Smith v. Barnham, 1 Ex. D. 419. , 

See Hotret-Keeper; Limitations, STATUTE OF; TRADE-MARK, 2. 
STATUTE OF Fraups. — See Fixtures; Fraups, STATUTE OF; VENDOR 
AND PURCHASER, 2. 

STATUTE OF LimiTaTIoNs. — See LimiTaTions, STATUTE OF. 
Stock ExcHanGe. — See NEGOTIABLE INSTRUMENT. 


Surety. — See PRINCIPAL AND SURETY. 
TENANT FoR Lire. — See Devise, 3; LEAsE. 
‘TENEMENT. — See Rent-CHarGE. 
TitTLe. — See Partition. 


TRADE-MARK. 


1. H., a cigar-dealer in London, had a correspondent G. in Havannah, 
of whom he bought cigars. H. employed an artist to design a label having a 
picture and motto upon it, and H. registered the label at Stationers’ Hall. H. 
then wrote to G. requesting him to put this label upon the boxes of cigars he 
consigned to H., which G. accordingly did, adding the words **G., manu- 
facturer of cigars, Havannah.’’ G. subsequently sent boxes of cigars with 
said label upon them to his agents in England, and H. prayed an injunction 
restraining said agents from selling cigars with said label affixed. Injunction 
refused. There was no contract by G. that he would furnish any cigars to 
H., or that he would not furnish any cigars with said label to any one other 
than H.; and, as H. did not allege that he had any stock of said cigars on hand, 
it did not appear that he would be injured by G.’s selling cigars with said 
label to others. Moreover the label represented that said cigars were manu- 
factured by G., as in fact they were; so that the public was not deceived nor 
H. injured. — Hirsch v. Jonas, 3 Ch. D. 584. 

2. A word or combination of letters is not ‘‘a distinctive device, mark, or 
heading,’’ within the Trade-Marks Registration Act, 1875, and cannot be 
registered as a trade-mark. — Ex parte Stephens, 3 Ch. D. 659. 


TRADER. — See HoTEL-KEEPER. 


Trust. 

1. A testator bequeathed £12,000 to two trustees upon trust to invest the 
whole, or such part as they thought proper, in the purchase of an advowson; 
and until J., the testator’s son, should be presented to some benefice which 
should produce an annual income of £1,000 at least, or should die, upon trust 
to present some fit person to the benefice of which they should have purchased 
said advowson, and subject as aforesaid to hold said advowson in trust for J. 
and his heirs. And until said trustees made said investment, they were 
directed to invest and accumulate said sum for a period of twenty-one years 
from the testator’s death, after which the income of said sum and its accumu- 
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lations was to belong to J. And in case J. should die or be presented to a 
benetice as aforesaid before said trustees had purchased said advowson, said 
sum and its accumulations were to belong to J., his executors and administra- 
tors. Twelve years after the testator’s death the trustees held said sum and 
its accumulations and had purchased no benefice. J. claimed to be entitled 
to the entire fund on the ground that he was the exclusive object of the trust. 
Held, that J. was not absolutely entitled to said fund. — Gott vy. Nairne, 
3 Ch. D. 278. 

2. A trustee who had a life-interest in the trust estate committed breaches 
of trust by selling portions of the estate and applying the proceeds to his own 
uses, and subsequently went into bankruptcy. Held, that trustee’s estate for 
life could not be appropriated to repairing the loss occasioned by said breach 
of trust as against the assignee in bankruptey, who would take the trustee’s 
legal estate as assets of the bankrupt. — For v. Buckley, 3 Ch. D. 508. 

3. A testator, who held a trust fund secured by mortgage, devised his real 
and personal estate to his wife and her executors, administrators, and assigns, 
upon trust to leave the same in existing investments, or to sell and convert into 
money, and out of the proceeds pay his debts and funeral expenses and certain 
legacies, and retain the income of the residue during her life; and subject as 
aforesaid, the remainder in trust for C. There was no express devise of trust 
estates. Held, that the mortgaged trust estate did not pass under the will. — 
In re Smith’s Estate, 4 Ch. D. 70. 

See Annuity, 3; ConTiInNGENT REMAINDER; LEASE; LeGacy, 4; Pri- 
oriTY, 3; SETTLEMENT. 4. 


VENDOR AND PURCHASER. 


1. The plaintiff agreed to sell, and the defendant to purchase, certain free- 
holds and leaseholds, and by the terms of the agreement the defendant was 
not to investigate or make any objection in respect of the title to said freeholds 
prior to the year 1841. It was discovered before completion of the agreement 
that the defendant owned said freeholds subject to a leasehold interest in the 
plaintiff, and that part of the leaseholds belonged to the plaintiff in fee. The 
plaintiff filed a bill for specific performance of said agreement. Held, that 
said condition did not preclude the defendant from refusing to complete said 
agreement, as the parties had contracted under a mutual mistake as to their 
respective rights. —Jones v. Clifford, 3 Ch. D. 779. 

2. D. agreed to purchase certain property specified in a written contract 
which did not contain any plan of the property; and at the same time D. 
signed a memorandum written on the back of a plan, as follows: “ Plan of 
property sold to and purchased by D., 25d Oct., 1874. N. B. — The property 
included in the purchase is edged with red colour.’’ J/eld, that said memo- 
randum was sufficient to incorporate the plan in the contract, and that the 
description in the contract was controlled by the plan. — Nene Valley Drainage 
Commissioners v. Duncley, 4 Ch. D. 1. 

See anp Nores, 1; CovENANT; PARTITION. 


VestEp REMAINDER. — See REMAINDER, 2. 
Vis Mason. —See Act or Gop. 
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Water. — See Act or Gop. 
WatTeERcOoURSE. — See STATUTE. 


Wu. 

1. A testator executed a will and subsequently a codicil in duplicate, but the 
codicils bore different dates. One copy of the will and codicil was left by the 
testator at his banker’s, and one copy he retained. Probate was granted of 
both wills and codicils, described as duplicates. Held, that evidence was ad- 
missible to show that the two codicils were not two distinct instruments, so as 
to give the legatee therein named cumulative legacies. — Hubbard v. Alexander, 
3 Ch. D. 738. 

2. A testator owning certain shares in different companies declared that 
the calls, if any, which might be or become due in respect of any shares con- 
stituting part of his personal estate, should be paid by the trustees of his will 
out of the income and not out of the principal of his estate. The testator 
owned shares upon which calls were at the time of his death due, though not 
payable. Held, that such calls must be paid from income. After the testator’s 
death new shares in a company were allotted to and accepted by the executors 
in respect of shares owned by the testator in such company. Held, that calls 
upon such shares were payable out of the principal. — Bevan v. Waterhouse, 
3 Ch. D. 752. 

See Annuity, 1, 2; ApporntMENT, 1, 3, 4: CHARITY: CONTINGENT ReE- 
MAINDER; Devise; Evection; ILLEGITIMATE CHILDREN: LEGACY; PER- 
PETUITY; Priority, 2: REMAINDER; SETTLEMENT, 2, 3; Trust, 3. 


Worps. 

Device, mark, or heading.”? — See TrapE-Mark. 
** Drains, trenches, or watercourses.’ — See STATUTE. 
Family.’’ — See Leeacy, 6. 

Foreign Bonds.’? —See Lecacy, 10. 
Free land or tenement.’? —See Rent-CHARGE. 
Hotel-keeper.”? — See 
Meeting.’? — See Company. 
** Payable.’’ — See SETTLEMENT, 4. 
Wilfully.”’ —See STATUTE. 
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[For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 29 Arkansas; 11 Bush (Kentucky) ; 
55 Georgia; 52 Indiana; 16 Kansas; 65 Maine; 43 Maryland; 119 Massachu- 
setts; 33 Michigan; 50 Mississippi; 63 New York; 79 Pennsylvania State; 
44 Texas; 48 Vermont; and 8 West Virginia; also from 92 United States.] 


ABANDONMENT. — See InsuRANCE (MARINE). 


Act or Gop. 


A prisoner gave bond with surety, conditioned for his appearance at court 
on a future day; on that day he was prevented by sickness from appearing, and 
did appear a few days after when he was well enough. In an action on the 


bond against the surety, held, that he had a good defence. — Scully v. Kirkpat- 
rick, 79 Penn. St. 324. 


ACTION. 

1. Defendant had by contract the right to float logs through plaintiff’s dam, 
and was bound by the same contract to repair and pay for all damage done by 
him. Held, that he was also liable in an action of tort for damage negligently 
done by him. — Dean vy. McLean, 48 Vt. 412. 

2. No action lies in the Court of Claims against the United States, on a 
contract for secret services during the war, made between the plaintiff and the 
President; for though such contract was lawful, and the President had au- 
thority to make it, it is against public policy that its nature or circumstances 
should be disclosed. — Totten v. United States, 92 U. S. 105. 

See ATTACHMENT, 2; JUDGMENT, 1; Lorp’s Day, 3; Municrpat Cor- 
PORATION, 1; NEGLIGENCE; OFFICER; PARENT; RECEIVER; Surp; VENDOR 
AND PURCHASER. 

ADMINISTRATION. — See Executor. 


Apmission. — See Limitations, STATUTE OF, 1. 


ADOPTION. 


By statute, a father may adopt his illegitimate child, which ‘shall there- 
after be considered, as respects such father, legitimate, and capable of inherit- 
ing; and the same rights and duties shall exist between such father and child 
as if the child were born in lawful wedlock.”’ Held, that a bastard adopted 
under the statute could not, as the representative of his deceased father, share 


in the distribution of the estate of a more remote ancestor. — Safford v. Hough- 
ton, 48 Vt. 236. 


AFFIDAVIT. — See Jury. 


AGENT. 


The agent of a life-insurance company accepted articles of personal prop- 
erty instead of money in payment of a premium on a policy to be issued by 
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the company. Held, that he exceeded his authority, and that the company 
was not bound by the policy. — Hoffman v. John Hancock Mut. L. Ins. Co., 
92 U. S. 161. 

ALIEN. — See PRESUMPTION. 


ALLocutTus. — See TRIAL, 2. 
ALTERATION OF INSTRUMENTS. — See EvIDENCE, 5. 
AMENDMENT. — See Jury. 

Amicus Curra&. — See APPEAL. 


APPEAL. 


One who has been heard in a cause merely as amicus curia, has no right to 
prosecute an appeal, writ of error, or other proceeding to revise the judgment 
of the court. — Martin v. Tapley, 119 Mass. 117. 

See ATTACHMENT, 1; ConsTITUTIONAL LAw, STATE: CONTEMPT. 


ARBITRATION. 

At the hearing before arbitrators, to whom an action had been referred 
under rule of court, the defendants put in evidence of set-off and payment, 
not having pleaded either matter in bar of the action. Held, that the evidence 
was inadmissible, that the arbitrators were wrong in receiving it, and that their 
award in favor of the defendants must be set aside, as embracing matters not 
submitted. — Austin v. Clark, 8 W. Va. 236. 


ASSAULT. 

Two persons who by consent fight with their fists, though there is no anger 
or mutual ill-will, are indictable for assault and battery on each other. — Com- 
monwealth v. Collberg, 119 Mass. 350. 

See EvipENcE, 2. 


ASSIGNMENT. — See FOREIGN JUDGMENT. 
AssumpsiT. — See DamaGes, 2; INSURANCE (Fire), 1; Party-WALL. 


ATTACHMENT. 


1. Where a judgment for the defendant in a suit begun by attachment of 
land is reversed on error, the lien of the attachment is preserved, at least as 
between the parties. — Harrison v. Trader, 29 Ark. 85. 

2. An attachment of real estate was made by lodging a copy of the writ 
with the town clerk, who failed to record it, by reason of which the land was 
afterwards sold to a bona fide purchaser. Held, that the attachment was lost, 
and that the attaching creditor had good cause of action against the town 
elerk. — Burchard vy. Fair Haven, 48 Vt. 327. 

See ForEIGN JUDGMENT; JUDGMENT, 1; Name, 2. 


ATTORNEY. 

1. The mayor of a city was employed as attorney to defend an action 
brought against the city. Held, that he was entitled to recover of the city the 
value of his services as attorney. — Niles v. Muzzy, 33 Mich. 61. 

2. An attorney who had been retained under a special contract to conduct 
a case, afterward took a partner. Held, that they could not sue jointly for 
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fees under the contract, without proof that the partner was admitted as a party 

to the contract; and that evidence that the client consulted or talked to him 

about the case, was not sufficient proof of this. — Carr v. Wilkins, 44 Tex. 424. 
See Barn. 


AvutreEFois Acquit.— See New Triat; Tria, 1. 
AWARb. — See ARBITRATION. 


Balt. 


A statute forbade the taking of attorneys as bail. Held, that a bail-bond 
executed by an attorney was nevertheless valid. — Holandsworth v. Common- 
wealth, 11 Bush, 618. 

See Lorp’s Day, 1. 

Bank. — See CHECK. 


BANKRUPTCY. 

The jurisdiction of a State court to enforce a vendor’s lien is not ousted by 
the vendee’s bankruptcy and discharge. (Overruling former decisions.) — 
Elliott v. Booth, 44 Tex. 180; Boone v. Revis, ib. 384. 

Bastarp. — See ADOPTION. 
Batrery. — See Assavurr. 


Bigamy. 
In a prosecution for bigamy it is not necessary to prove an actual marriage, 
but proof that the prisoner has declared himself and been reputed to be mar- 
ried, will support a conviction. — Commonwealth v. Jackson, 11 Bush, 679. 


BiLts AND NOTEs. 
A written promise to pay a certain sum at four months from date, with 
legal interest, and also ‘‘ a reasonable attorney’s fee if this bill shall be sued 


on,”’ held, negotiable and not usurious. — Gaar v. Louisville Banking Co., 
11 Bush, 180. 


See Cueck; Evipence, 5; Inporser; Limirarions, STATUTE oF, 2; 
MorTGAGE. 
Bona PurcHaser. — See ATTACHMENT, 2; MORTGAGE; MUNICIPAL 
CorporaTIon, 2. 
Bonp. — See Act or Gop; MunicrpaL Corporation, 2. 
BurbDEN OF Proor. — See Evipence, 1, 2, 4, 5, 6, 8. 


BURGLARY. 

By statute, it is burglary to break into “a place of business,’’ with intent 
to steal. On an indictment charging the prisoner with breaking and entering 
a mill-house, with intent to steal corn therefrom, held, that it did not appear 
that the mill-house was a place of business, and that the prisoner could not be 
convicted of burglary. (Jackson, J., dissenting.) — McElreath v. The State, 
55 Ga. 562. 

By-Law. 
A city empowered by its charter to tax itinerant traders cannot make a 
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valid ordinance taxing only such itinerant traders as are non-residents of the 
city. — Gould v. Mayor, §c., of Atlanta, 55 Ga. 678. 
See EvipEnce, 6; INsuNcTION, 2. 


CarRIER. — See DamaGes, 1; RAmRoap. 


Cuariry. 

1. A gift to certain persons named, ‘‘ and to such as they shall associate to 
themselves, their heirs and successors for ever, for the erecting of a house for 
their assembling themselves together publicly to worship God,” held, not a 
public charity. — Old South Society vy. Crocker, 119 Mass. 1. 

2. Property was bequeathed by a testator in Massachusetts in trust for 
charitable uses, to a town in New York, which was incapable, by the law of 
that State, of taking the trust. Held, that the bequest was not void, but might 
be paid to the town upon the latter being enabled, by special statute of New 
York, to take the trust and administer it according to the will. — Fellows v. 
Miner, 119 Mass. 541. 


CHARTER. — See CorporRATION, 1, 3. 


CHECK. 

A creditor received, on account of his debt, at his own dwelling, late in the 
evening of Wednesday, his debtor’s check on a bank in a town fifteen miles 
away. The mail to that town on the next day was closed at the post-office 
nearest to, and three or four miles from, the creditor’s dwelling. at 7.30 a.M.; 
and the next mail closed on Saturday at the same hour. The check was not 
sent by either mail; the bank on which it was drawn stopped payment at noon 
on Saturday. The mail arrived regularly between 11 a.m. and noon. Held, 
that there was no laches in not sending the check on Thursday; nor on Sat- 
urday, because, if the creditor had then sent it to his agent, the latter would 
have had at least all that day in which to present it; and therefore that the 
debtor was not discharged. — Cox v. Boone, 8 W. Va. 500. 


Cuurcu. — See Cuarity, 1; Trust, 1. 
Citizen. — See ConstTiTuTIONAL Law, 4. 
ComMERCE. — See ConsTITUTIONAL Law, 7. 
Common Carrier. — See CARRIER. 
ConFreEssion. — See BiGAmy. 
ConFISCATION. — See FORFEITURE. 
ConFLICT OF FEDERAL AND STATE AUTHORITY. — See JURISDICTION, 1. 


oF Laws. 

A creditor of an insolvent estate, resident in another of the United States, 
is entitled to share in the distribution of the estate pari passu with creditors of 
the same degree who are residents of the State where the distribution is made, 
in the absence of evidence that he has received any thing from assets elsewhere. 
— Tyler v. Thompson, 44 Tex. 497. 

See JupGMENT; Lex Fort. 


ConsiDERATION. — See INSURANCE (FIRE), 1. 
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CONSPIRACY. 


Contracts for certain public supplies were required by statute to be awarded 
to the lowest bidder. The commissioners whose duty it was to procure the 
supplies agreed to buy them, and did buy them, without advertising for bids, 
being ignorant of the statute requiring them to do so. Held, that, as they had 
no corrupt intent, they were not guilty of a criminal conspiracy. — People v. 
Powell, 63 N. Y. 88. 

See ConsTITUTIONAL Law, 6; INDICTMENT, 2. 


CoNSTITUTIONAL Law. 


1. The decree of a court in Texas during the war is within the constitu- 
tional requirement that full faith and credit shall be given in each State to the 
judicial proceedings of every other State. — Hendry v. Cline, 29 Ark. 414. 

2. A State statute provided for the inspection of illuminating oils, and for- 
bade the sale within the State of any that would not stand a certain test. 
Held, that the prohibition was constitutional as applied to oils patented under 
the laws of the United States, as well as in other cases. — Patterson v. The 
Commonwealth, 11 Bush, 311. 

3. A State statute authorizing two overseers of the poor in any town, by 
writing under their hands, to commit vagrants to the work-house, held, to vio- 
late the Fourteenth Amendment to the Constitution of the United States. — 
Portland v. Bangor, 65 Me. 120. 

4. Trial by jury in a common-law suit in a State court is not a privilege of 
national citizenship which the States are forbidden by the Fourteenth Amend- 
ment of the national Constitution to abridge. (C1irForp and Fiexp, JJ., 
dissenting.) — Walker v. Sauvinet, 92 U. S. 90. 

5. Congress has no power to regulate State elections, except so far as to 
secure the right to vote of persons otherwise qualified, irrespective of race, 
color, or previous condition of servitude; and therefore an act of Congress im- 
posing a penalty for obstructing the exercise of the right of suffrage at State 
elections, not confined by its terms to obstructions on account of race, color, or 
servitude, is unconstitutional, and an indictment on it cannot be sustained. 
(Hunt, J., dissenting.) — United States v. Reese, 92 U. S. 214. 

6. A conspiracy to deprive any person of life or liberty without due process 
of law, is an offence only against State authority, and Congress cannot make 
it punishable in the United States Courts. — United States v. Cruikshank, 92 
U. S. 542. 

So of a conspiracy to deprive citizens of the right to bear arms. — Jb. 

So of a conspiracy to prevent citizens from peaceably assembling for lawful 
purposes; unless such assembly be for the purpose of petitioning Congress, in 
which case any interference with it is an offence against the United States. — Jb. 

So of a conspiracy to obstruct the right of suffrage at State elections; unless 
such obstruction is on account of the race, color, or previous condition of ser- 
vitude of the obstructed voters. — Jb. 

7. A State statute required the owner of every vessel arriving from a for- 
eign port, to give, for every passenger landed from the vessel, a bond in $300, 
with two sureties, residents and freeholders of the State, conditioned that the 
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passenger should not for four years become a public charge within the State; 
or else, in lieu of such bond, to pay $1.50 for each passenger. Held, uncon- 
stitutional as a regulation of commerce. — Henderson vy. Mayor of New York, 
92 U. S. 259. 

So of a similar State statute, limited in its operation to ‘‘ lunatics, paupers, 
convicted criminals, lewd women,’’ and certain other specified classes’ of pas- 
sengers; the decision of a commissioner, as to whether a passenger belongs to 
either class, being final. — Chy Lung v. Freeman, 92 U. S. 275. 

See Corporation, 1, 3; INDICTMENT, 2. 


ConsTITUTIONAL STATE. 

A statute providing that the judgment of an inferior court should be final 
on motions to quash an indictment for defects in the grand jury which found 
it, held unconstitutional. — Palmore v. The State, 29 Ark. 248. 

See New TriAt; Orricer; ScHoo_; WITNEss. 


CONTEMPT. 


An appeal lies from a sentence for contempt. — Dobbs v. The State, 55 Ga. 
272. Contra, Shattuck v. The State, 50 Miss. 50. 


ConTRACT. 

The liability of one of two joint purchasers of land on the contract for the 
purchase-money, is not affected by the fact that the other purchaser is a mar- 
ried woman, who is incapable of contracting. — Robinson v. Robinson, 11 Bush, 
174. 

See Action, 1, 2; Attorney, 2; Bart; Bitts anp Notes; Corpora- 
TION, 2; DamaGes, 2; Evipence, 7; GuaARANTY; ILLEGAL CoNnTRACT; 
InpoRSER; INsuRANCE; Limitations, STATUTE OF, 2; Lorp’s Day, 1, 2; 
MortGAGE; PARENT; PARTNERSHIP; PARTY-WALL; Suip; Trust, 2; U1- 
TRA VirEs; VENDOR AND PURCHASER. 


ConTRIBUTION. — See PARTNERSHIP. 
Conversion. — See DAMAGEs, 3. 


CorPORATION. 


1. Provisions of a charter of incorporation, as to service of process on the 
corporation, relate only to the remedy, and may constitutionally be repealed, 
and are repealed by a subsequent general law making other provision for ser- 
vice of process on corporations. — Cairo § Fulton R.R. Co. v. Hecht, 29 Ark. 
661. 

2. The directors of a railroad company, in consideration that a county would 
take stock in the company and pay for it with county bonds, agreed that the com- 
pany should pay interest on the stock to the holders of the bonds, in discharge 
of the interest due on the latter till their maturity. The company had no 
power by charter to make such a contract. Held, that it was ultra vires. — 
Pittsburg & Steubenville R.R. Co. v. Alleghany County, 79 Penn. St. 210. 

3. A corporation, A., exempt by its charter from taxation, was consolidated 
with another, B., not exempt, ‘‘ under the name and charter of *’ A., and sub- 
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ject to all rights and liabilities of both; each member of the B. to receive, on 
surrender of his stock, a like number of shares in the consolidated company. 
Held, that the A. company was not extinguished, nor its charter surrendered; 
that so much of the stock of the consolidated company as represented the prop- 
erty of A. was not taxable; and that the remainder was. — Central R. R. Co. 
v. Georgia, 92 U. S. 665. 

See Stock; ULrra Vires. 


Court or CLaims.— See Action, 2. 


CrimimnaL Law. — See Bigamy; BurGLary; Consprracy; Con- 
STITUTIONAL Law, 5, 6; ConstrruTIONAL Law, SraTe; CONTEMPT: 
Error; Evipence, 3, 4; Fetony; JuDGE; JURISDICTION, 
1; Larceny; Murper; Name, 1; New Trav; Triat, 1, 2, 3; Vari- 
ANCE, 2; WITNEss. 


Custom. — See, MINE. 


DAMAGES. 


1. Action against a railroad company for negligence, whereby plaintiff lost 
one leg and much injured the other, was put to expenses for cure, and lost his 
baggage. The plaintiff claimed but $5,500 for the two latter items, and did 
not claim exemplary damages. The verdict was in his favor for $35,500. 
Held, excessive.— Louisville & Nashville R.R. Co. v. Fox, 11 Bush, 495. 

2. In an action for breach of an agreement to convey land, the measure of 
damages is the value of the land at the time of the breach, less so much of the 
price as remains unpaid; and this, whether the failure to convey is through 
the defendant’s wilful refusal, or through his bona fide inability so to do; but 
the plaintiff may, if he will, rescind the contract, and recover back so much 
of the price as he has paid, with interest, as money had and received. — Do- 
herty v. Dolan, 65 Me. 87. 

3. Trover for timber. It appeared that the defendant cut the timber by 
mistake, and sent it to a remote market, where it was sold for a price much 
exceeding its value at the time and place of severance. The jury were in- 
structed to give as damages either the value of the timber where it was taken, 
together with the profit which it might have brought in the ordinary market, 
or the market value at the place where it was actually sold, less the expense of 
sending it there. Held, correct. — Winchester v. Craig, 33 Mich. 205. 

4. Action to recover damages for diverting a watercourse from plaintiff’s 
tannery by means of a pipe placed by defendant on his own land. Held, that 
plaintiff could recover only for his damage actually suffered before action 
brought, and not for a permanent injury to his freehold; and therefore that 
evidence of the value of his tannery was incompetent.— Bare v. Hoffman, 79 
Penn. St. 71. 

5. Plaintiffs property, of which defendants were wrongfully in possession, 
was taken from them by process of law against plaintiff. Held, that they 
were liable for damages only to the time of such taking, whether or not such 
taking was lawful. — Montgomery v. Wilson, 48 Vt. 616. 

See Joint Tortreasors. 
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Deep. 
A deed was duly signed, sealed, and recorded, but not delivered to the 
grantee till long after. MJeld, that although it might take effect as against 
the grantor from the time it was left for record, yet as against his attaching 
creditors it took effect only from the time of delivery to the grantee. — Bell v. 
Farmers’ Bank, 11 Bush, 34. 
See Fixture, 2; Trust, 1. 
Detivery. — See Deep. 


DEVISE. 

1. Devise to the children of testatrix for Jife, and on the death of either of 
them his share to his issue and their heirs for ever, and, if any of them shall 
die without issue, his share to the surviving child or children and to the heirs 
of said issue for ever. Held. that the children took only estates for life. — 
Shreve v. Shreve, 43 Md. 382. 

2. Devise to J. S. for life, and after her death to her issue and their heirs 
for ever, in the proportions to which they would be entitled under the intestate 
laws. Held, a life-estate in J. S., remainder in fee to her children. — Robins 
v. Quinliven, 79 Penn. St. 333. 

See Cuariry, 2. 

DistrrBution. — See ADOPTION. 


District or CoLtumBra. — See SOVEREIGN. 


Dower. 

A widow is not estopped to claim dower in her husband’s land by accepting 
from the heir a conveyance of the land in fee with warranty; nor, if her dower 
has been assigned in the land, is it merged by such conveyance. — McLeery v. 
McLeery, 65 Me. 172. 


ELECTION. 

A State canvassing board has no power to throw out returns of votes which 
are genuine and regular in form. on the ground of fraud in the election; and, 
if it does throw out such returns, may be compelled by mandamus to meet 
again and re-count. — Lewis v. Marshall County, 16 Kans. 102. 

See ConsTITUTIONAL Law, 5. 

EMBEZZLEMENT. — See VARIANCE, 2. 


Equity. —See InsuncTIoN; JuRISpICTION, 2; NUISANCE; SUBROGATION; 
Trust, 2. 
Equity PLEADING. — See GUARDIAN. 


Error. 
Two prisoners, jointly indicted and convicted of larceny, brought their 

several writs of error. The court reversed the judgment as to one, and affirmed 

it as to the other. — Wall v. The State, 50 Miss. 396. 

See AppreaL; ATTACHMENT, 1: Trrar, 4. 


Escrow. — See 
Estorret. — See Dower; Insurance (Fire), 2; Joint Tortreasors. 
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EvIpENCE. 


1. In an action on a policy of insurance, if the defendant plead that the 
property insured was fraudulently burned by the plaintiff, he is not bound to 
prove this plea beyond a reasonable doubt. — tna Ins. Co. v. Johnson, 11 
Bush, 587. s. p. Simmons v. [ West Virginia] Ins. Co., 8 W. Va. 474. 

2. In an action of tort (as for assault and battery), the fact that the tort 
which is the cause of action is also an indictable offence (as an attempt to 
ravish), does not compel the plaintiff to prove it beyond a reasonable doubt. 
— Elliott vy. Van Buren, 33 Mich. 49. 

3. The fact that a grant of land by the State exists and is matter of record 
is no evidence that one who utters a forged grant, purporting to convey the 
same land to a person other than himself, had notice of the forgery. — Pearson 
v. The State, 55 Ga. 659. 

4. Indictment for the statutory offence of carrying concealed weapons, not 
being a traveller. Held, that the prosecutor was not bound to prove this 
negative, but that the burden was on the prisoner to show that he was a trav- 
eller. — Wiley v. The State, 52 Ind. 516. 

5. In an action on a promissory note, in which the declaration avers that the 
defendant made the note and the answer denies this and alleges an alteration, 
proof of the defendant’s signature is prima facie evidence that the whole note 
is his act, but the burden is on the plaintiff to show this. — Simpson v. Davis, 
119 Mass. 269. 

6. In an action against a city to recover for injuries caused to the plaintiff 
by a defect in the highway on which he was driving, the burden is on him, on 
the issue of due care, to show that he was driving at a rate no faster than that 
allowed by the city ordinances. — Tuttle v. Lawrence, 119 Mass. 276. 

7. Action for non-delivery of wood under a contract to sell it at a certain 
price per cord, making no mention of any time of payment. Held, that the 
legal effect of the contract was that the wood should be paid for after it was 
all delivered; and that parol evidence was inadmissible to show that it was to 
be paid for in instalments as delivered. — Brandon Manufacturing Co. v. 
Morse, 48 Vt. 322. 

8. In an action on a policy of life insurance, the defence was that the 
assured had in his application untruly answered questions as to his health and 
habits of life. Held, that the burden of proving these answers false was on 
the insurers. — Piedmont & Arlington Life Ins. Co. v. Ewing, 92 U. 8. 377. 

See ARBITRATION; BiGaAmMy; DAmaGes, 4; Jury; Lex Forr; Liuita- 
TIONS, STATUTE OF, 1; NAME, 1,2; Presumprion; VARIANCE; WITNEss. 


Execution. — See SUBROGATION. 


Executor AND ADMINISTRATOR. 


A debtor of J. S. in good faith paid the debt to one who had been regularly 
appointed administrator of J. S. Held (under the statutes of New York), 
that the debt was discharged, though J. S. was not in fact dead. (CuurcH, 
C. J., ALLEN and Forcer, JJ., dissenting.) — Roderigas v. East River Sav- 
ings Inst’n, 63 N. Y. 460. 

See Conriict or Laws; Lex Fort. 


mez 
P a 
lea 
ens 
pre 
to 
pe 
F 


SELECTED DIGEST OF STATE REPORTS. 527 


FELony. 


On an indictment for felony, the prisoner may be convicted of a misde- 
meanor. — Hunter v. Commonwealth, 79 Penn. St. 503. 


Fire Insugance. — See INsuRANCE (FIRE.) 


FIXTURE. 

1. Discussion of the difference between fixtures and fittings. — Pratt v. 
Paine, 119 Mass. 439; Jarechi v. Philharmonic Society, 79 Penn. St. 403. 

2. The tenants under a lease of land on which were oil wells, assigned their 
lease by deed, conveying also ‘all our right, title, and interest, in and to the 
engines, boilers, tanks, tubing, derricks, and all other fixtures and personal 
property situate upon and appertaining to the above leasehold interest and well 
to us belonging.”? Held, that oil in the tanks did not pass. — Dresser v. Trans- 
portation Co., 8 W. Va. 553. 


FORECLOSURE. — See MorTGAGE. 


ForreIGN ATTACHMENT. — See ForeEIGN JUDGMENT; Limitations, STAT- 
UTE OF, 1. 


ForREIGN JUDGMENT. 

A judgment recovered against J. S., in Pennsylvania, by a company incor- 
porated in that State was assigned to a resident of the same State. After the 
assignment, but before J. S. had notice of it, he was summoned as garnishee 
of the company before a court in New York, where he resided, which court 
afterwards, and after he had notice of the assignment, adjudged him liable as 
such garnishee, notwithstanding the assignment, and he paid to the plaintiff 
in that suit the amount of his indebtedness on the judgment. Held, that 
after the assignment the company had no attachable interest in the judgment; 
that therefore the judgment of the court of New York, which had jurisdiction 
only on the ground of an attachment of the company’s property, was void; 
and that satisfaction of it by J. S. was no bar to an action against him in Penn- 
sylvania by the assignee of the judgment.— Voble v. Thompson Oil Co., 79 
Penn. St. 354. 


ForFEITURE. 

The Confiscation Act, passed during the war, as explained by contempora- 
neous joint resolution of Congress, does not ‘* work a forfeiture of the real 
estate of the offender beyond his natural life.*’ Held, that a confiscation of 
the estate of an owner in fee not only forfeited his life-estate. but deprived 
him of all power over the estate during his life; and therefore that he could 
make no grant of the reversion valid against his heirs. — Wallach v. Van 
Riswick, 92 U. 8. 202; Chaffraizx v. Shiff, id. 214. 

ForGery. — See Evipence, 3. 
Fravups, STATUTE or. — See Trust 2. 
FRAUDULENT CONVEYANCE. — See ILLEGAL Contract, 1. 
GARNISHMENT. — See FoREIGN JUDGMENT; LIMITATIONS, STATUTE OF, 1. 
Granp Jury. — See Constitutional Law; Stare. 
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GUARANTY. 


Plaintiff having bought three thousand shares of certain stock, defendant in- 
dorsed on the bill of sale of the stock a guaranty against loss within thirty days. 
The guaranty was renewed from time to time, during which period plaintiff 
bought and sold many other shares of the stock, not keeping them separate 
from those first bought, but having always at least three thousand shares on 
hand; defendant was ignorant of these transactions. Held, that the guaranty 
extended only to the shares first bought ; and that, as plaintiff had made it 
impossible to ascertain whether there was any loss on those specific shares, 
defendant was not liable. — Strong v. Lyon, 63 N. Y. 172. 


GUARDIAN. 


A guardian cannot file a bill in equity in his own name as guardian to re- 
cover the distributive share of his infant wards in the estate of their ancestor ; 
but the infants must sue by prochein ami in their own names. — Burdett v. 
* Cain, 8 W. Va. 282. 
Homicipe. — See Murper; New TRiat. 
anp Wire. —See Bigamy; Contract; Dower. 


ILLEGAL Contract. 


1. Action to recover the price of gooas sold. Defence, that the sale was a 
transaction to defraud plaintiff’s creditors. Held, that plaintiff could not 
recover. — Hindman v. Newman, 55 Ga. 262. 

2. The assignment of a contract to do work for a municipal corporation, the 
assignor remaining liable, held, not against public policy. — Devlin v. Mayor, 
&c. of New York, 63 N. Y. 8. 

See Bart; Lorp’s Day, 1,2; Uttra Vires. 


IMPRISONMENT. — See ConsTITUTIONAL Law, 3. 


INDICTMENT. 

1. Indictment for robbery of bank-bills, averring the value of the bills, but 
not their denomination. Held, bad. — Arnold vy. The State, 52 Ind. 281. 

2. The Act of Congress known as the Enforcement Act makes punishable 
conspiracies to hinder any citizen from the free enjoyment of any right or 
privilege secured to him by the Constitution of the United States. Held, that 
an indictment under this statute must show specifically what rights, secured 
by the Constitution of the United States, the defendants conspired to obstruct, 
and is not sufficient if it merely pursues the language of the statute. — United 
States vy. Cruikshank, 92 U.S. 542. 


See BurGLAry; Evipence, 4; Fetony; Murper; Name, 1. 


INDORSER. 


An indorsement without recourse implies a warranty that the note indorsed 
is valid. — Hannum v. Richardson, 48 Vt. 508. 


INFANT. — See GUARDIAN. 
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INJUNCTION. 


1. An ordinance, unlawfully made by a city in excess of the power con- 
ferred by its charter, taxed certain traders on their sales, required them to 
make returns and pay taxes within an hour after the sales ; and, if they failed 
to do so, provided that the tax should be collected by execution and the 
traders liable to fine and imprisonment. Held, that traders taxed miyht have 
an injunction to restrain the collection of the tax, and were not confined to 
their remedy at law. — Gould v. Mayor, Sc. of Atlanta, 55 Ga. 678. 

2. The erection of a wooden building within certain limits, in violation of 
a town ordinance, is not necessarily a nuisance; and therefore a court of 
equity will not restrain such erection, but will leave the party grieved to his 
remedy at law under the ordinance. — St. Johns v. McFarlan, 33 Mich. 72. 

3. The courts of the United States will not grant an injunction to stay the 
collection of taxes, unless the plaintiff has actually paid or tendered all taxes 
which are admitted or appear on the pleadings, or are shown by affidavit, to 
be due. — Taylor v. Secor, 92 U. S. 575. 

See NUISANCE. 


INSURANCE (Fire). 


1. Defendant sold land and buildings to plaintiff, taking from him a mort- 
gage on the same to secure payment of the purchase-money. Defendant 
before the sale had insured the buildings in a mutual company ; and, by the 
charter of the company, the premium note given by him continued to bea 
lien on the property after the sale. The insurers were notified of the sale and 
mortgage, and, a loss happening, paid it to defendant, who had promised 
plaintiff that, if he got it, he would pay it to him or allow it on the mortgage 
debt. Held, that in equity he was bound to do so ; that such liability was 
sufficient consideration for his promise to do so ; and that plaintiff might re- 
cover the insurance money in an action for money had and received. (Gra- 
son and ALvey, JJ., dissenting.) — Callahan v. Linthicum, 43 Md. 97. 

2. A policy was by its terms liable to forfeiture if any subsequent insurance 
should be made without notice to the insurers. A second insurance was made, 
without notice to the first insurers, by a policy which was void, but on which, 
nevertheless, the assured, after a loss, brought an action, and received a sum 
of money from the second insurers in settlement of the same. In an action 
afterward brought by him on the first policy, held, that he was not estopped 
to show that the second was void, and that on so showing he could recover. 
— Lindley vy. Union Ins. Co., 65 Me. 368. 

3. In declaring on a policy of insurance which refers to the assurer’s applica- 
tion for it, ‘* which is his warranty and a part hereof,’’ the plaintiff need not 
set out nor aver compliance with the warranties contained in the application. 
— Simmons vy. [West Virginia] Ins. Co., 8 W. Va. 474. 

See EvipENcE, 1; VARIANCE, 3. 


InsuRANCE (LIFE). —See AGENT; Evipence, 8. 


InsuRANCE (MARINE). 


The master and crew of a vessel were compelled, by a peril insured against, 
VOL. XI. 35 
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to leave her, and her owners abandoned her to the insurers ; afterwards she 
was rescued by salvors. Held, that the insured could recover for a total loss. 
— Snow v. Union Ins. Co., 119 Mass. 592. 
See JUDGMENT, 2. 
INTENT. — See CONSPIRACY. 
INTEREST. — See AND Nores. 


Joint Contractors. — See Contract. 


Joust ToRTFEASORS. 

Plaintiff brought an action of tort against one who was jointly liable with 
defendant, and recovered judgment, which was satisfied in part ; and after- 
wards brought an action against defendant, for the same cause. Held, (1) that 
the former judgment, without full satisfaction, was no bar to the second action ; 
but (2) that plaintiff was estopped to claim in the second action greater dam- 
ages than he had recovered in the first. —. United Society of Shakers v. Under- 
wood, 11 Bush, 265. 

JUDGE. 


The owner of stolen property is not disqualified to sit as judge on the trial 
of an indictment for the theft. — Davis v. The State, 44 Tex. 523. 
See Tria, 3. 


JUDGMENT. 


1. A judgment against a non-resident, where jurisdiction is based only on 
an attachment of property, without personal service, is but a judgment in rem, 
and the plaintiff cannot maintain an action on that judgment, to obtain satis- 
faction out of other property of the defendant. — Eastman v. Wadleigh, 65 Me. 
251. 

2. A part-owner of a vessel mortgaged his share, insured the same ‘“ for the 
benefit of whom it may concern; loss payable to him,’’ and was afterwards lost 
at sea with the vessel. His administratrix sued the insurers, and recovered 
judgment, which they satisfied. Held, a bar to an action against them on the 
policy by the mortgagee. (Dickerson, J., dissenting.) Sleeper v. Union Ins. 
Co., 65 Me. 385. 

See ConstiruTIONAL Law, 1; Error; ForeIGN JUDGMENT; JOINT 
TORTFEASORS. 

JURISDICTION. 


1. Perjury committed before a United States commissioner, during the in- 
vestigation of a charge of violating an Act of Congress, is not indictable in a 
State court. — Ross v. The State, 55 Ga. 192. 

2. An act of Congress made a grant to a State for public purposes, and 
directed that it should be invested ‘* in safe stocks.’’ — Held, that it pertained 
exclusively to the State legislature to decide what investments were safe, and 
that the courts of the State had no control over the investments; though it 
was alleged in a suit brought in the name of the State that they were unsafe, 
and made by virtue of legislation obtained by fraud. — State v. Vicksburg § 
Nashville R.R. Co., 50 Miss. 361. 

See Bankruptcy; ELecTion; ForEIGN JUDGMENT; JUDGE; OFFICER; 
REMOVAL OF Suits; SOVEREIGN. 
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Jury. 

In an action against two, a verdict for both defendants was declared by the 
foreman of the jury, received, and recorded. Held, that affidavits of the jury 
were admissible to show that the foreman made his announcement by mistake, 
and that they had in fact agreed to a verdict for one defendant, and against 
the other. — Dalrymple v. Williams, 63 N. Y. 361. ‘ 

See ConsTITUTIONAL Law, 4. 


Lacues. — See CHECK. 


LARCENY. 

One is not guilty of larceny who finds lost goods and converts them to his 
own use, without attempting to restore them to the owner, if he does not know, 
or have any means of ascertaining, who is the owner. — Bailey v. The State, 52 
Ind. 462. 

See JupGE. 

Lex Fort. 

In an action by a foreign administratrix, it appeared of record that she had 
married since administration granted. Held, that it was to be presumed that 
her authority was not affected by the marriage, such being the law of the 
State where the action was brought. — Kansas Pacific Railway Co. v. Cutter, 
16 Kans. 568. 


LIEN. 


A lien on a vessel, given by statute in certain cases, attaches only if notice 
thereof is filed, as prescribed by the statute, ‘‘ within four days from the time 
such vessel shall depart from port.’’ Held, that notice filed before the vessel’s 
departure was sufficient. — Young v. The Orpheus, 119 Mass. 179. 

See ATTACHMENT, 1; BANKRUPTCY. 


Lire Insurance. — See InsuRANCE (LIFE). 


LimITATIONs, STATUTE OF. 


1. Defendant was summoned as garnishee of plaintiff in an action brought 
by a third party, and by his answer admitted that he owed money to plaintiff. 
Held, that plaintiff could not, in an action brought by him against defendant, 
avail himself of this admission, to avoid the bar of the statute. — Sibert v. 
Wilder, 16 Kans. 176. 

2. A promissory note dated Dec. 24, 1867, was payable one year from date 
and not entitled to grace. Held, that the maker had the whole of the day 
when it fell due in which to pay it, at least in the absence of evidence of an 
express demand and refusal of payment on that day; and, therefore, that an 
action on it brought Dec. 24, 1874, was not barred by a six years’ limitation. 
— Beeman v. Cook, 48 Vt. 201. 


Lorp’s Day. 
1. A bail-bond executed on Sunday is valid. — Salter v. Smith, 55 Ga. 244. 
2. A letter containing the acceptance of an offer of sale was written on 
Saturday, and on Sunday handed to a messenger, to be carried to the mail the 
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next day; which was done. Held, that a valid contract was completed. — 
Bryant v. Booze, 55 Ga. 438. : 

3. A person walking about a mile in a town for exercise on Sunday, held 
not a traveller in such a sense as to bar his recovery against the town for in- 
juries suffered during such walk from a defect in the highway. — O’ Connell v. 
Lewiston, 65 Me. 34. 

Manpamus. — See ELEcTIon. 
Marine Insurance. — See InsuRANCE (MARINE). 


MarriaGe. —See Bigamy; Lex Fort. 


MASTER AND SERVANT. 

The servant of a railroad company sought to recover of the company damages 
for injury suffered by him in an accident which was caused by the company’s 
negligence in not providing its cars with check-chains. Held, that if he was 
of opinion that cars without check-chains were dangerous, and knew that some 
of the company’s cars did not have them, and did not notice, before the acci- 
dent, whether the car in which he was riding had them or not, he could not 
recover. — Ladd vy. New Bedford R.R. Co., 119 Mass. 412. 

See MunicrpaL Corporation, 1; RECEIVER. 


Measure OF DamaGes. — See DAMAGEs. 
Mercer. — See Dower; Srock. 


MINE. 


The owner of a coal-mine in working it removed the “ ribs”’ of coal by 
which its roof was supported, whereby water from the surface flooded his 
mine, and from thence the mine of an adjoining owner. Held, that he was 
liable for the damages, though he had worked according to the usages of min- 
ers, and without negligence. (Wrtrams and Mercur, JJ., dissenting.) — 
Horner v. Watson, 79 Penn. St. 242. 


MispEMEANOR. — See FEtony. 
Misnomer. — See NAME. 
Money. — See VARIANCE, 2. 
Money Hap anp Recetvep. — See DamaGEs, 2; INsuRANCE (Fire), 1. 


MortTGAGE. 

A mortgage recited that the mortgagee had indorsed certain promissory 
notes made by the mortgagor, which were described, and that ‘‘ it was a con- 
dition precedent, which condition has induced’’ the mortgagee to indorse 
those notes, that the mortgage should be made ‘‘ to secure him from any loss 
he may sustain by the non-payment by ’’ the maker of the notes at maturity; 
was conditioned to be void if the mortgagor should pay or cause to be paid the 
said notes ‘‘ at their maturity respectively to the holder or holders of them,’’ 
or in case the mortgagee should be compelled to pay said notes, and the mort- 
gagor should repay to him the amount; contained a power of sale; provided 
that in case of a sale the proceeds should “ be applied to the payment of all 
claims of said mortgagee ’’ under the mortgage, whether then or thereafter 
payable; and contained a covenant to insure for ‘the benefit of said mort- 
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gagee.”” Held, that the mortgage was not merely an indemnity to the in- 
dorser, but a security for the payment of the notes; that any bona fide holders 
of the notes might maintain a suit to foreclose it; and that their rights were 
not affected by the release of the mortgagee. (Stewart, J., dissenting.) — 
Boyd v. Parker, 43 Md. 182. 

See InsuRANCE (Fire), 1; JupDGMENT, 2. 


MvnicipaL Corporation. 

1. The selectmen of a town employed a person as nurse in a small-pox hos- 
pital established by the town, and suffered him to depart without being prop- 
erly disinfected, whereby plaintiff caught the disease from him. Held, that 
the town was not liable. — Brown v. Vinalhaven, 65 Me. 402. 

2. Where a municipal corporation is authorized to issue bonds, under cer- 
tain conditions (as a popular vote of approval), of whose performance the 
municipal officers are judges, and does issue bonds executed in proper form by 
the municipal officers, and reciting compliance with the conditions, such bonds 
are valid in the hands of bona fide holders, though the conditions have not 
in fact been complied with. (MrLier, Davis, and Fiexp, JJ., dissenting.) 
— Coloma v. Eaves, 92 U. S. 484; Venice v. Murdock, id. 494; Moultrie Co. 
v. Rockingham Savings Bank, id. 631; Marcy v. Oswego, id. 637; Humboldt v. 
Long, id. 642. s. vp. Vicksburg v. Lombard, 51 Miss. 111. 

See ArrorNEy, 1; By-Law; Evipence, 6; [NsuncrTion, 2. 


MvrpeER. 

Indictment for murder by stabbing, laying a sufficient venue for the blow, 
but none whatever for the death, held, good. — State v. Bowen, 16 Kans. 475. 

See New TRIAL. 

NAME. 

‘1. Ina prosecution for assault on George W. Shott, the proof was of an 
assault on George Shott. Held, that, as a man can have but one Christian 
name, the W. might be rejected as surplusage, and there was no variance. 
(Pettit, J., dissenting.) — Choen v. The State, 52 Ind. 347. 

2. The attachment of the land of Henry M. Hawkins, on a writ against 
Henry F. Hawkins, is void; and though the sheriff return on the writ that 
he has duly certified the attachment to the registry, as required by law, the 
return may be contradicted by producing the certificate bearing a wrong 
name. — Dutton v. Simmons, 65 Me. 583. 


NEGLIGENCE. 


Plaintiff went by night to defendant’s house to buy some oats, which de- 
fendant agreed to sell as an accommodation, though he had none which he 
wished to sell. They went together to defendant’s barn where the oats were 
kept, and while defendant was seeking a measure, plaintiff walked about the 
barn in the dark, fell through a hole in the floor, and was injured. Held, that 
defendant was not liable. — Pierce v. Whitcomb, 48 Vt. 127. 

See Action, 1; DamaGes, 1; Evipence, 6; Master AnD SERVANT; 
Mine; Municipat Corporation, 1; Recetver; VARIANCE, 1. 


NEGOTIABLE INSTRUMENTS. — See BILLS AND NOTES. 


534 SELECTED DIGEST OF STATE REPORTS. 


New Tria. 

A statute enacted that ‘‘the granting of a new trial places the parties in 
the same position as if no trial had been had.’’? Held, that it could not con- 
stitutionally be construed to authorize a conviction of murder in the first de- 
gree at a new trial granted to a prisoner convicted of murder in the second 
degree on an indictment sufficient to support a conviction of either offence. — 
Johnson v. The State, 29 Ark. 31. 

See Removat or Suits, 1; Trrat, 1. 


NUISANCE. 

Plaintiffs built a house, and planted ornamental trees and shrubs, on land 
adjoining that used by defendant for burning bricks. The fumes from the 
brick-kiln, when blown by the wind toward plaintiffs’ land, greatly injured 
the vegetation on it. Held, a nuisance, restrainable by injunction. — Camp- 
bell v. Seaman, 63 N. Y. 568. 

See MINE. : 

OFFICER. 

Where the General Assembly has, by the Constitution, exclusive jurisdiction 
to determine contested elections for an office, a claimant of the office cannot, 
before his right has been adjudged by the Assembly, maintain an action at 
law against the officer de facto, to recover the official salary. — Baxter v. Brooks, 
29 Ark. 173. 

See Name, 2. 

Orpinance. — See By-Law; Evipence, 6; InsuncTIon, 2. 


PARENT. 


The mother and step-father of a widow took her into their house and treated 
her as a member of the family for more than a year, when she died. Held, 
that they could not recover of her administrator the expenses of her main- 
tenance, without proof of further facts, showing a contract or understanding 
that they were to be paid by her. — Barnhill y. Kirk, 44 Tex. 589. 

See ADOPTION. 


Parties. — See Atrorney, 2; GUARDIAN; JUDGMENT, 2. 


PARTNERSHIP. 

By agreement of partnership among four persons to carry on a commission 
business, two wére to contribute the whole capital in unequal shares, and to 
receive interest thereon; one of these two was to devote to the business ‘‘ such 
time as he may be able to give;’’ the other three partners were to give all 
their time; and net profits were to be shared equally. On a dissolution, the 
business of the firm was found to have resulted in a loss of capital, and one 
partner was insolvent. Held, that the loss must be borne equally by the other 
three. — Whitcomb v. Converse, 119 Mass. 38. 

See ATTORNEY, 2. 

Part-Owner. — See Suir. 


Panrty-WALL. 
Action to recover half the value of a party-wall, built by plaintiff, with- 
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out any express agreement with defendant, on the line between their estates. 
Held, that if the jury found that plaintiff built the wall expecting to be paid 
for it, and that defendant had reason to know of such expectation, and 
allowed plaintiff to build without objection, they might infer a promise 
by defendant to pay plaintiff. — Day v. Caton, 119 Mass. 513. 
PassENGER. — See ConsTITUTIONAL Law, 7; DamMaGes, 1; 
Patent. — See ConstTiTuTIONAL Law, 2. 
Payment. — See Executor. 
Persury. — See Jurispiction, 1. 
PLEADING. — See INSURANCE (FIRE), 3; VARIANCE. 
Practice. — See APPEAL; Corporation, 1; TRIAL. 


PRESUMPTION. 

In ejectment, the plaintiff relied on the presumption of a lost grant from 
the government to his ancestor, who was an alien. Held, that he was bound to 
show affirmatively that his ancestor had license to purchase and hold, and that 
this fact could not be presumed. — Sulphen v. Norris, 44 Tex. 204. 

See Lex Fort. 

PRINCIPAL AND AGENT. — See AGENT. 
PRINCIPAL AND SurEtTy. — See 
Priority. — See Conriict oF Laws. 
PRIVILEGED COMMUNICATION. — See AcTION, 2. 
Prosate. — See REMOVAL OF Suits, 2. 
ProcHEin Amy. — See GUARDIAN. 
Promissory Note. — See Bits AND NOTES. 


RAILROAD. 


Plaintiff was a passenger on defendants’ cars. A conductor took a coupon 
from his ticket, and gave him instead a conductor’s check, leaving him also 
his ticket with its other coupons attached. Before arriving at the point to 
which the check took him, another conductor took the train, and demanded of 
plaintiff the check, and refused to let him ride on his ticket; and plaintiff 
being unable to find his check, the conductor ejected him at a station, without 
unnecessary force. Held, that defendants were justified. — Jerome v. Smith, 
48 Vt. 230. 

See CorporaATION, 2; DAMAGES, 1; MASTER AND SERVANT; RECEIVER. 


RECEIVER. 
No action lies against a receiver in possession of a railroad for negligence 


of an employe of the road, causing damage to the plaintiff. (Cuurcn,C.J., 
dissenting.) — Cardot v. Barney, 63 N. Y. 281. 


Recorp. — See Evipence, 3. 
Reaistry. — See ATTACHMENT, 2; DEED; NAME, 2. 
Reiigiovs Society. — See Cuarity, 1; Trust, 1. 
REMAINDER. — See Devise, 1, 2. 
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REMOVAL OF Suits FROM State To Unirep Srares Courts. 


1. After a cause has been once tried in a State court, and a new trial granted, 
it may be removed into the United States Circuit Court. — Rosenfield v. Con- 
dict, 44 Tex. 464. 


2. A suit in a State court of probate to revoke probate of a will, held, re- 
movable into the Circuit Court of the United States. (Warre, C. J., Swayne, 
and Brap ey, JJ., dissenting.) — Gaines v. Fuentes, 92 U. S. 10. 

Repear. — See Corporation, 1. 
Return. — See Name, 2. 
Reversion. — See FORFEITURE. 
Rigut to — See TrIAt, 4. 
Rossery. — See [npICcTMENT, 1. 
RULE IN SHELLEY’s Case. — See Devise, 1, 2. 
Sate. — See Guaranty; ILLEGAL Contract, 1; VENDOR AND PURCHASER. 


ScHOoL. 

Under the Constitution and laws of Vermont, it was held that the children 
of Papists might lawfully be excluded from a public school, for absence con- 
trary to the rules thereof, though such absence was pursuant to the direction 
of their parents and their priest, for the purpose of attending religious services 
on a feast-day of the church. — Ferriter v. Tyler, 48 Vt. 444. 

— See CorporRATION, 1. 
Sret-Orr. — See ARBITRATION. 


Sure. 
Where damage is done to a vessel by another, through the fault or negli- 
gence of the master of the latter vessel, who controls her and is sailing her 
‘on shares,’’ her general owners are not liable. — Somes v. White, 65 Me. 542. 


SOVEREIGN. 

The county of Alexandria, formerly part of the District of Columbia, was 
in 1846 ceded by the United States to Virginia, and both governments have 
ever since treated the cession as valid, and jurisdiction has been de facto exer- 
cised accordingly. Held, that a resident of the county could not resist pay- 
ment of taxes to the State of Virginia, on the ground that the cession was 
invalid. — Phillips v. Payne, 92 U. 8. 130. 


Sratutr. — See ConstituTionaAL Law; ConstituTIonAL Law, State, 7; 
Corporation, 1; New TRIAL. 
SratuTe or Fraups. — See Trust, 2. 
Statute oF Limitations. — See LimiraTions, STATUTE OF. 


Stock. 


The purchase by a corporation of its own stock is not a merger of the 
stock, unless such is the intent of the corporation; and the corporation may 
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sell such stock again to whom it will, and is not bound to offer the same to 
the other stockholders proportionally. — State v. Smith, 48 Vt. 266. 


SUBROGATION. 

Judgment was recovered against three joint sureties on a bond, and execu- 
tion was levied on the lands of all. Two of them paid the amount due. Held, 
that the execution was not thereby discharged, but that the two sureties who 
had paid were entitled in equity to be subrogated to the levy on the lands of 
their co-surety. — Smith v. Rumsey, 33 Mich. 183. 


Sunpay. — See Lorp’s Day. 


SURETY. 

One of several sureties for a debt notified the creditor, on the maturity of 
the debt, to sue the principal debtor within thirty days; which he failed to do, 
whereby, by statute, the surety was discharged. Held, that his co-sureties, 
who had given no notice, remained liable. — Wilson v. Tebbetts, 29 Ark. 579. 

See Act or Gop; SUBROGATION. 


Tax. — See By-Law; ConstiruTionaL Law, 7; Corporation, 3; [nsuNnc- 
TION, 1, 3; SOVEREIGN. 
TENANT FOR Lire. — See Devise, 1, 2; ForFEITURE. 
Tort. — See Action, 1; TortTreasors. 
Trespass. — See Damaces, 5. 


TRIAL. 

1. A verdict of guilty in a capital case was received, and the jury discharged, 
in the absence of the prisoner, who was confined in jail. Held, that he had 
been once in jeopardy, and could not be tried again for the same offence. — 
Nolan v. The State, 55 Ga. 521. 

2. It is not necessary that a prisoner convicted even of felony, if not capital, 
should be asked before judgment what he has to say why sentence should not 
be pronounced. — Jones v. The State, 50 Miss. 718. 

3. A criminal trial was begun before four justices, the presence of three 
being necessary duly to constitute the court. During one whole day of the trial, 
which lasted several days, one of the justices was absent. Held, that he was 
disqualified from further sitting on that trial, and that, although he had re- 
turned, the subsequent departure of another justice before a verdict was ren- 
dered, left no competent court to receive the verdict. — People v. Shaw, 63 
N. Y. 36. 

4. A decision of the judge at nisi prius on the right to open and close to the 
jury, is not reviewable on error. — Hall v. Weare, 92 U. S. 728; White v. Carl- 
ton, 52 Ind. 371. Contra, Tobin v. Jenkins, 29 Ark. 151. 

See New TRIAL. 


Trover. — See DAMAGES, 3. 


Trust. 


1. The owner of land, by deed reciting that a meeting-house was being 
erected on it, conveyed it *‘ in trust for the members of the Methodist Church, 
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according to the rules of the discipline,’ of that church. The trustees after- 
wards sold the property, and invested the proceeds in a new meeting-house, 
which proceeding was conformable to the discipline of the church. Held, 
that it was no violation of the trust. (Peyton, C. J., dissenting.) — Kilpat- 
rick v. Graves, 50 Miss. 432. 

2. It was verbally agreed between A. and B. that A. should buy land from 
a trustee to whom B. had conveyed it in trust to secure a debt, and should hold 
the title as security for the purchase-money paid by him. A. accordingly 
bought the land, afterwards sold it, and promised to pay over the proceeds to 
B., but failed to do so. Held, that a valid trust was created (the 7th section 
of the English Statute of Frauds not being in force in Virginia); and that 
equity had jurisdiction of a suit by B. against A. to recover the proceeds of 
the land. — Nease v. Capehart, 8 W. Va. 95. 

See Cuaniry, 1, 2; JurisprcTion, 2. 


TrusTEE Process. — See JupGmMEent; Limitations, STATUTE 
: oF, 1. 


VIREs. 


1. The officers of a corporation cannot, without special authority, bind the 
corporation by a promise to pay the debts of another corporation. — Rahm 
v. King Bridge Manufactory, 16 Kans. 277; Ehrgott v. Same, id. 486. 

2. Action by a corporation to recover the price of goods sold and delivered. 
Held, no defence that the corporation was not authorized by its charter to deal 
in such goods. — Whitney Arms Co. v. Barlow, 63 N. Y. 62. 

See By-Law; Corporation, 2; Municrpat CoRPoRATION, 2. 


Usace. — See MINE. 
Usury. — See Brits anp Notes. 


VAGRANT. — See ConsTITUTIONAL Law, 3. 


VARIANCE. 


1. In an action against a surgeon, the declaration was for damages suffered 
from his want of ordinary care and skill in treating a fracture. Held, that 
evidence that the defendant professed to have extraordinary skill and to war- 
rant a cure was irrelevant. — Goodwin vy. Hersom, 65 Me. 223. 

2. An indictment for embezzling money is not sustained by proof of em- 
bezzling bills of National Banks. — Block v. The State, 44 Tex. 620. 

3. The declaration on a policy of insurance set forth that the insurance was 
in force ‘‘ from the 6th day of January, 1870, until the 6th day of January, 
1871; ’’ and was payable sixty days after proof of loss; by the policy produced 
at the trial it appeared that the insurance was “ from the 6th day of January, 
1870, at noon, to the 6th day of January, 1871, at noon;’’ and was payable 
sixty days after proof was received by the insurers, and excepted the insurers 
from liability in certain cases not set forth in the declaration. Held, mate- 
rial variances. — Simmons v. [ West Virginia] Insurance Co., 8 W. Va. 474. 

See Name, l. 
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VENDOR AND PURCHASER. 


One who has agreed to sell land incumbered only by a mortgage for a cer- 
tain sum can maintain no action at law against the purchaser for refusing to 
complete the purchase, if the land is in fact mortgaged for a greater sum, 


though he tenders with the deed the difference in money between te sums. 


— Brigham v. Townsend, 119 Mass. 287. 
See Contract; DamaGeEs, 2. 
VeNnpor’s Lien. — See BANKRUPTCY. 
VENUE. — See MurpDER. 
Verpict. — See Jury; Triar, 1. 
Voter. — See ConstTITUTIONAL Law, 5, 6; ELECTION. 
War. — See ConstiTuTIonaL Law, 1. 
WARRANTY. — See INDORSER. 
Watercourse. — See DamaGeEs, 4. 
Way. — See Evipence, 6; Lorp’s Day, 3 
Wipow. — See Dower. 
Wii. —See Cuarity, 2; Devise; ReEMovAL oF Svirts, 2. 


WITNEss. 


A defendant in a criminal case, who is a witness at his own request, cannot 
refuse to answer questions put on cross-examination, to discredit his direct 
evidence, on the ground that answering would criminate himself. — State v. 


Wentworth, 65 Me. 234. 


Worps. 
‘* Forfeiture beyond his natural Life.’’ —See ForFEITURE. 
Money.’? —See VARIANCE, 2. 
Traveller.’? — See Lorp’s Day, 3. 
“ Within four Days from the Time.’’ — See Lien. 
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DIGEST OF CASES IN BANKRUPTCY. 


[The present number of the Digest contains decisions published in the 
National Bankrupt Register from Nos. 6 to 12 inclusive of Vol. 18, all of 
Vol. 14, and some decisions from the State Courts. ] 


ACKNOWLEDGMENT. — See Notary Pus tic, 1. 


ACTIONS. 


1. It is not the purpose of the Bankrupt Act to abate suits commenced 
before bankruptcy in which the title to the property surrendered by the bank- 
rupt is in litigation. — Hewett y. Norton, 13 N. B. R. (La. C. Ct.) 276. 

2. If a loan is made for the use of’ a firm, and the note of a partner is 
accepted therefor, no action can be maintained upon it against the firm. — 
In re Herrick, 13 N. B. R. (N. D. N. Y.) 312. 

3. But, having obtained judgment against one partner, he cannot maintain 
any action against the other upon such note, although he was ignorant that 
the money loaned was for the use of the firm. — Ibid. 

4. A creditor of a corporation may prosecute his action for balance of claim 
after proof in bankruptcy and receipt of dividend thereon. — New Lamp Chim- 
ney Co. v. Ansonia Brass and Copper Co., 13 N. B. R. (U. S. Sup. Ct.) 385. 

5. Under the Bankrupt Act of March 2, 1867, an assignee in bankruptcy, 
without regard to the citizenship of the parties, could maintain a suit for the 
recovery of assets, in a court of the United States in a district other than that 
in which the decree of bankruptcy was made. — Lathrop v. Drake, 13 N. B. R. 
(U. S. Sup. Ct.) 472. 

6. If an assignee upon sale of property refuses to deliver it, he is liable to 
an action at law in the State court for conversion, if the bankrupt court has not 
acted upon the matter of the sale, or had its attention called to it in any man- 
ner. — Ives v. Tregent, 14 N. B. R. (Sup. Ct. Mich.) 60. 

7. Proof of debt in bankruptcy does not preclude the creditor from subse- 
quently maintaining an action upon the same. — Miller v. O’ Kain, 14 N. B. R. 
(Sup. Ct. N. Y.) 145. 

See PARTNERSHIP, 1; RECEIVER, 7. 


Act oF BANKRUPTCY. 


1. Payments made when the debtor is insolvent, though made in the ordi- 
nary course of business, are acts of bankruptcy. — Jn re Oregon Bulletin, &c. 
Co., 13 N. B. R. (Oregon Dist.) 503. 

2. A deposition in proof of the act of bankruptcy in making a fraudulent 
conveyance is insufficient, if it fails to allege or show that it was made with a 
fraudulent intent upon the part of the debtor. — Cunningham v. Cady, 13 
N. B. R. (W. D. Ohio) 525. 

3. Petitioning creditors cannot set up as an act of bankruptcy the non- 
payment of a note, when they have taken an assignment of all the assets of the 


del 
thi 
wi 
Wi 
er 
th 
D 
1 
b 
] 


1e 
of 


DIGEST OF CASES IN BANKRUPTCY. 541 


debtor intended as a preference, and depriving him of the means of paying 
the note. — Jn re Williams, 14 N. B. R. (E. D. Mich.) 132. 

4. It is not an act of bankruptcy for a debtor who purchases gold certificates, 
with the overdrafts on a bank, to transfer the certificates to the bank, if there 
was an agreement between him and the bank that they should remain the prop- 
erty of the bank, or if he obtained them with a preconceived idea of retaining 
them and defrauding the bank. — Payne v. Solomon, 14 N. B. R. (N.Y. 8. 
Dist.) 162. 

5. A general assignment for the benefit of creditors equally, is an act of 
bankruptcy and void under the statutes. — Globe Ins. Co. v. Cleveland Ins. 
Co., 14 N. B. R. (N. D. Ohio C. Ct.) 311. 

6. An insane person cannot commit an act of bankruptcy. — Jn re Weitzel, 
14 N. B. R. (W. D. Wis.) 466. 

See Esropret, 1. 

ADJUDICATION. 

1. It is no ground for setting aside an adjudication of bankruptcy, that the 
bankrupt aided and assisted and solicited creditors to join in the petition. — 
In re Duncan, 14 N. B. R. (S. D. N. Y.) 18. 

2. An adjudication will not be set aside, and the proceedings vacated and 
dismissed on motion, upon the ground that the requisite proportion in number 
and value of the creditors did not join in-the petition. Fraud, bad faith, or 
collusion must be shown. — Jn re Funkenstein, 14 N. B. R. (Cal. Dist.) 213. 

See CrepitTors, 1, 2; Case, 1; Evipence, 4; Practice, 2. 


AFFIDAVIT. 


No inquiry, as to any facts set forth in an affidavit presented to the court, 
to satisfy it that the requisite proportion of creditors had signed the petition, 
will be permitted after the adjudication, unless fraud or bad faith be alleged. 
—In re Duncan, 14 N. B. R. (S. D. N. Y.) 18. 


Ar¥FTER-ACQUIRED Property. —See MortGaceE, 11. 


AGENT. 


Where a person left a claim for collection with a collection agency, which 
was forwarded by it to an attorney, who knowing the debtor’s bankrupt condi- 
tion procured a confession of judgment, obtained the funds and sent them to the 
collection agency, but they never were received by the creditor, the attorney is 
not the agent of the creditors, so as to make them chargeable with his knowledge 
of the debtor’s condition. — Hoover y. Wise, 14 N. B. R. (Sup. Ct. U. 8.) 264. 

See Proor, 8, 18. 


ALIEN. — See PREFERENCE, 12. 


AMENDMENT. 

1. The amendments of 1874, so far as they change the existing law in 
reference to the rights of assignees to recover property transferred in contra- 
vention of the Bankrupt Act and in reference to the proof of debts by creditors 
who have taken a preference, are not retroactive and do not apply where the 
proceedings in bankruptcy had been previously commenced. — Jn re Lee, 14 
N. B. R. (N. D. N.Y.) 89. 
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2. The amendment to § 39 of the Act substituting the word know for having 
reasonable cause to believe, is not to be applied to cases in bankruptcy instituted 
prior to Dee. 1, 1878. — Tinker v. Van Dyke, 14 N. B. R. (U.S. C. Ct. E. 
Dist. Mich.) 112. 

See Construction, 1; Petition, 7; Practice, 8. 


APPEAL. 

1. A compliance with Rule 26, in relation to the time of filing an appeal in 
the Circuit Court, is not necessary to give the court jurisdiction. The rule is 
merely directory. — Barron v. Morris, 14 N. B. R. (W. D., Tex. C. Ct.) 371. 

2. What is required to be filed in the Circuit Court within ten days from the 
time of taking the appeal, is the appeal containing a statement of the appellant’s 
claim, and a brief account of what has been done in the District Court and the 
grounds of the appeal, and not a maids of the proceedings in the District 
Court. — Jbid. 

See JuDGMENT, 4. 


ASSENT. 

1. A partner who is brought into bankruptcy upon the petition of his co- 
partner must procure the assent of creditors to obtain his discharge or pay the 
required percentage. — In re Wilson, 13 N. B. R. (Mass. Dist.) 253. 

2. The fact that the debtor assented to the assignment of claims against 
him after the commission of an act of bankruptcy, but before the filing of 
the petition, does not confer any greater or better rights upon the assignee. — 
Rollins v. Twitchell, 14 N. B. R. (Me. Dist.) 201. 

See Promissory Nore, 3. 


ASSETS. 


1. If there is a formal dissolution of partnership, and the retiring partner 
allows his name to be continued in the business by the other partner, his trade 
assets are to be treated as joint assets. — In re Morse, 13 N. B. R. (Mass. 
Dist.) 376. 

2. Joint creditors of the retiring partner cannot share his separate estate, 
until his separate creditors have been paid in full. — Jbid. 


ASSIGNEE. 


1. No general order appointing a named person assignee in a class of many 
cases could be made under § 13 of the Act. It is expressly forbidden by 
Rule IX. The order should at least enumerate the particular cases in which 
the person is intended to be appointed. — Ex parte Bryan, 14 N. B. R. (E. D. 
Va.) 71. 

2. The court will require such assignee to specially qualify in each case, 
before being treated as such. — Jbid. 

3. But where an assignee so appointed does any act as assignee, and was rec- 
ognized and held out as such by the court, his action, in that particular 
matter, must be held valid, it being similar in nature to the act of an executor 
de son tort. — Ibid. 

4. An assignee is not subject, as of course, to an examination by any cred- 
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itor, whenever the latter may desire it, but will be protected from unnecessary 
annoyance by refusing an application for his examination, unless upon some 
issue regularly referred to the register. — Jn re Smith, 14 N. B. R. (N. D. 
N. Y.) 482. 

5. The assignee may be subpcenaed and required to testify in the same 
manner as any other witness, and the register has authority to make the requi- 
site order. — Ibid. 

See Action, 5, 6; Auction SALE; Britt or Sar, 3; Composition, 5; 
DivipenD; JurispicTion, 11; MarsuHaL, 3; Practice, 13; Proor, 19; 
ReaisTER, 3, 4; RECEIVER, 3, 7. 


ASSIGNMENT. 


1. All persons claiming the benefit of an assignment to trustee for the 
benefit of creditors are chargeable with knowledge of the terms thereof, and 
consequently with knowledge of the insolvency of the debtor and his purpose to 
evade the operation of the Bankrupt Law. — Jackson v. McCulloch, 13 N. B. R. 
(W. D. Tex.) 283. 

2. A claim for damages for loss sustained by capture or destruction by a 
rebel cruiser may be assigned; and, if properly made, equity will sustain the 
transfer. — Williamson v. Colcord, 13 N. B. R. (Me. Dist.) 319. 

3. An assignment by an insolvent debtor of his property to trustees for the 
equal and common benefit of all his creditors is not fraudulent; and, when 
executed six months before proceedings in bankruptcy are taken against the 
debtor, is not assailable by the assignee in bankruptcy subsequently appointed ; 
and the assignee is not entitled to the possession of the property from the 
trustees. — Mayer v. Hellman, 13 N. B. R. (Sup. Ct. U. 8.) 440. 

4. A State statute providing for the equal distribution of the assets of an 
insolvent corporation is suspended during the existence of the general bank- 
rupt law, and a deed of assignment therefore under such State law is void. — 
Shryock v. Bashore, 13 N. B. R. 481. 

5. A general assignment by a partner of his individual property for the 
equal benefit of his individual creditors first, and the excess, if any, to be applied 
to the payment of his partnership creditors, was made Jan. 31, 1874; proceed- 
ings in bankruptcy June 3, 1874. Held, that the same would be set aside as 
fraudulent under the six months clause of § 35, and that, the adjudication 
having been made June 12, the amendment of June 22 did not apply. — Barn- 
well v. Jones, 14 N. B. R. (S. D. Ala.) 278. 

6. The title to the real estate of a bankrupt passes to his assignee, and a bill 
to enforce the vendor’s equitable lien cannot be maintained against the bank- 
rupt. — Pearce v. Foreman, 29 Ark. 563. 

See INSURANCE; PETITION, 1. 


ATTACHING CREDITOR. 


1. An attaching creditor has a right to intervene and contest an adjudication 
upon the merits as well as upon the jurisdiction of the court. — Jn re Williams, 
14. N. B. R. (E. D. Mich.) 132. 

2. Attaching creditors may intervene and oppose an adjudication, as well 
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as to numbers and amount of creditors as to any other material fact. — Jn re 
Scrafford, 14 N. B. R. (Kan. Dist.) 184. 

See Invotuntary Peririon, 6; MorrGaGcre, 2; PLeapines, 2; Prac- 
TICE, 2. 

ATTACHMENT. 

1. An attachment upon mesne process is nowhere declared a fraud upon 
the act. It continues in force till the assignment, and only fails in case the 
assignment is made in proceedings commenced within the four months. — 
Whithed vy. Pillsbury, 13 N. B. R. (Me. D.) 241. 

2. An attachment made within four months next preceding the commence- 
ment of proceedings in bankruptcy is dissolved thereby, but if made by gar- 
nishee process before that time it is not dissolved, but constitutes a lien. — 
Hatch v. Seely, 13 N. B. R. (Sup. Ct. Iowa) 380. 

3. The debt of a creditor, who has made an attachment within four months 
of the bankruptcy proceedings, is extinguished by a composition, and the at- 
tachment is dissolved. — Smith v. Engle, 14 N. B. R. (Sup. Ct. Iowa) 481: 

4. The court upon motion will quash an attachment made within four 
months of the filing of the petition in bankruptcy, if a composition has been 
confirmed and recorded, because the debt is thereby extinguished. — Miller v. 
Mackenzie, 13 N. B. R. (Md. Ct. Appls.) 496. 

5. An attachment of property, which became exempt afterwards, but before 
proceedings in bankruptcy were begun, is not dissolved by the assignment. 
A lien was created which State laws may enforce. — Robinson v. Wilson, 14 
N. B. R. (Sup. Ct. Kan.) 565. 

See Composition, 24; Costs, 2; Recerpror, 1, 2. 


ATTORNEY. 

1. There is no incompatibility in the same person appearing as attorney for 
the debtor upon the record, and also as attorney in fact, authorized to com- 
promise as a special ministerial duty, — that of signing the deed of compromise 
for the sum named in the power of attorney itself. — Jn re Weber Furniture 
Co., 13 N. B. R. (E. D. Mich. C. Ct.) 559. 

2. A deponent cannot authorize an attorney to alter a sworn paper. — In re 
Walther, 14 N. B. R. (E. D. Mich.) 273. 

See Evipence, 9; Fipuciary Dest, 1. 


Auction SALE. 

If an auction sale is fairly made, and the bids understood by the by-standers 
and the auctioneer, it is valid, and the assignee’s inattention and consequent 
misapprehension are no reasons for avoiding it. — Jves v. Tregent, 14 N. B. R. 
(Sup. Ct. Mich.) 60. 

AWARD. 

A bankrupt in a collateral matter is bound by the award of a register to 
whom he submitted the controversy as an arbitrator. —Johnson v. Worden, 
13 N. B. R. (Sup. Ct. Vt.) 335. 

Bankrupt.—See WitNEss, 2. 
Bankrupt Act. — See Corporation, 1. 
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BANKRUPTCY. 


A person who, having ceased to be a trader, gives a note and suspends pay- 
ment on it, does not commit an act of bankruptcy, even though the debt for 
which the note was given was contracted while he was a trader. — Jn re Jack, 
13 N. B. R. (N. D. Ga.) 296. 


or SALE. 


1. A bill of sale by the law of Massachusetts, though unattended by posses- 
sion of the property, and though not placed upon record, vests a complete title 
in the creditor, subject only to be defeated by the discharge of the debt or 
by some intervening right before possession taken, and takes effect from the 
time of its execution. — Sawyer v. Turpin, 13 N. B. R. (U. S. S. Ct.) 271. 

2. And constitutes a sufficient consideration for a mortgage, though there 
was an agreement that it should not be recorded and should be kept secret. 
— Ibid. 

3. If the vendor in a bill of sale represents himself as of a particular place, 
and the vendee thus records it, the assignee is bound by it and cannot set it 
aside by showing a different residence. — Allen v. Whittemore, 14 N. B. R. 
(Dist. Vt.) 189. 


Bonp. — See Composition, 22; JupDGMENT, 2. 


Booxs or Account. 


The duty of keeping proper books of account, as a prerequisite to a discharge 
under the Bankrupt Act, is imposed upon a certain class of persons as such, 
and ought to be confined to those who actually belong to that class with some 
degree of permanence, the failure to do so being penal. — Jn re Coté, 14 N. B. R. 
(Mass. Dist.) 503. 


Breacu oF Trust. — See DiscHareGe, 3. 


BuRDEN OF PROOF. 


1. The burden of proof, upon an involuntary petition, is upon the petition- 
ing creditors. —Jn re Oregon Bulletin, §c., Co., 13 N. B. R. (Oregon Dist.) 
503. 

2. They are not required to make that full and complete proof as to in- 
solvency as they would be of an ordinary issue. But if they offer testimony 
tending to show the insolvency of the debtor and his inability to pay his debts, 
it is for the debtor to explain, if he can, he knowing best his condition. — Jhid. 

3. In a petition for adjudication, the burden is upon the defence to show, 
by a fair preponderance of evidence, that certain gold certificates passed to the 
bank by defendant belonged to it by reason of his taking them with a precon- 
ceived idea of not paying for them, and, also, to identify the certificates. — 
Payne v. Solomon, 14 N. B. R. (N. Y. Dist.) 162. 

4. In a suit by an assignee to recover the value of property alleged to have 
been sold in fraud of the bankrupt, the burden of proof is throughout upon the 
plaintiff, but the intent of the parties may be inferred from their acts. — Par- 
sons v. Topliff, 14 N. B. R. (119 Mass. 245) 547. 

See Proor, 5. 
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CASE. 


1. The proceeding by a creditor to have a debtor adjudged a bankrupt is a 
case within the ordinary meaning of the term, and terminates with the judg- 
ment that the debtor is or is not a bankrupt; the subsequent proceedings in 
the court as to the settlement and distribution of the bankrupt estate being 
ouly consequences and incidents of such judgment. — Jn re Oregon Bulletin 
Printing and Publishing Co., 14 N. B. R. (U.S. C. Ct.) 394. 

2. Such case, after final judgment in the District Court, can be reviewed 
in the Circuit Court. If it has been tried by a jury, it can be reviewed only 
upon a writ of error. — Jbid. 


Cuoses 1x Action. —See Set-Orr, 3. 
Cram. — See DiscuarGe, 3; Crep1TORS, 2; REGISTER, 2. 


COLLATERALS. 

The United States may resort to its debtors for the priority of their claims 
before applying their collaterals. — Lewis v. United States, 14 N. B. R. (U.S. 
S. Ct.) 64. 

CoMMERCIAL PAPER. 

Notes given by one partner to his co-partner upon dissolution, in considera- 
tion of the transfer of his interest in the concern as manufacturers, and for all 
balances against him, are not the commercial paper of a manufacturer within 
the meaning of the bankrupt law, issued in the course of his business. — Jn re 
Lanz, 14 N. B. R. (Minn. Dist.) 159. 


CoMPosITION. 

1. A resolution of composition providing for a payment in indorsed prom- 
issory notes of the debtor is valid, and will be recorded. —Jn re Hurst, 13 
N. B. R. (E. D. Mich.) 455. 

2. Unless the amount agreed upon is actually paid, the composition will 
not be effective to discharge the debtor. — Ibid. 

3. The determination of the District Court that the requisite proportion of 
creditors have confirmed a resolution for composition is conclusive and cannot 
be impeached collaterally. — Smith v. Engle, 14 N. B. R. (Sup. Ct. Iowa) 481. 

4, And equally conclusive and unimpeachable is the finding of the court 
that a resolution to pay the percentage in notes is valid. — bid. 

5. And that a statement of debts sufficiently states the address of the 
creditor. — Ibid. 

6. The recording of the decree of the court containing the resolution is 
sufficient, and, when the decree directs the statement of assets and debts to be 
filed, the presumption —nothing appearing to the contrary —is that it was 
done as directed. — Jbid. 

7. Where there are no defects in a composition proceeding, a discharge, 
though unnecessary and unavailing, works no prejudice to the opposite party. 
— Ibid. 

8. The District Court, having acquired jurisdiction over the subject-matter 
and of the parties, had the right to pass upon the sufficiency of the subsequent 
notice of the hearing whether the resolution had been properly passed, and an 
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erroneous determination upon that question is binding until reversed by some 
direct proceeding. It does not render the entire action of the court void and 
subject to collateral attack. — Jbid. 

9. When the bankrupt and the requisite number of creditors sign a paper 
agreeing to the terms of a composition, it is sufficient, though the signatures 
are not attached to the resolution. — [bid. : 

10. The provisions of the bankrupt law in regard to composition apply 
equally as well to corporations as to natural persons. —Jn re Weber Furniture 
Co., 13 N. B. R. (E. D. Mich.) 529. 

11. In a proposed composition, the court may take into consideration any 
fact tending to show that the creditor was influenced by friendly feelings, or 
by any other motives than those which usually actuate creditors in endeavor- 
ing to make the best terms with a debtor to whose personal responsibility they 
have trusted. — Ibid. 

12. Where a resolution for composition has been regularly passed, and there 
is nothing before the court but it and the statement of the debtor under the 
act, it will prima facie be held to be good, and unless there is some feature in 
it so gross as to excite the suspicion of fraud, it will be affirmed. —Jn re ° 
Weber Furniture Co., 13 N. B. R. (E. D. Mich. C. Ct.) 559. 

13. But if there manifestly appears some fraud, accident, or mistake, — 
such a contingency as would incline the court in any other case of ordinary 
practice, ex mero motu, to refuse to proceed, and upon notice to all parties con- 
cerned the court should require the exceptional and suspicious circumstances 
to be explained. — Jbid. 

14. The District Court should not refuse to record a resolution for composi- 
tion, although there is a wide discrepancy between the compromise offered 
and the apparent value of the property, with notice to the parties and hearing 
had of all facts which induced the creditors to accept the offer. — Jhid. 

15. The majority of the creditors, acting fairly, may bind the minority as to 
the quantum of composition. — Ibid. 

16. If the statement presented to the court shows that the requisite pro- 
portion of creditors have not voted to confirm the resolution, it cannot be 
recorded, though the statement is inaccurate. —Jn re Asten, 14 N. B. R. 
(E. D. N. Y.) 7. 

17. Such statement can only be corrected at a meeting of the creditors. 
— Ibid. 

18. In determining the reasonableness of a compromise under the act, it is a 
legitimate inquiry for the court, how many individual opinions were expressed 
in favor of it. — Jbid. 

19. If a creditor is induced to vote or sign a composition by any unfair 
means, whether known to the debtor or not, his vote so influenced operates as 
a fraud on the other creditors and makes the composition voidable by any of 
them. — In re Sawyer, 14 N. B. R. (Mass. Dist.) 241. 

20. If a vote is influenced by the expectation of advantage, though without 
any positive promise, it cannot be considered an unbiassed vote. — Jhid. 

21. Where the bankrupt made no promise to a creditor to sign his composition, 
nor was there any proof that he knew any thing about it, or that he knew that 
mouey was paid to another creditor not to oppose the composition, or that the 
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money came or was to come from him, yet as he had the benefit of it, he must be 
presumed to have had a part in obtaining it, until the contrary be shown. A 
composition obtained under such circumstances will be set aside. — Ibid. 

22. A resolution of composition which provides that the payment shall be 
guaranteed, by a satisfactory bond to persons named as a committee of the 
creditors, will be recorded. — Jn re Lewis, 14 N. B. R. (S. D. N. Y.) 144. 

23. A resolution for composition which does not provide for the payment 
of the costs of certain attachments, not dissolved because no assignment had 
been made, will be recorded, subject to be rescinded if necessary for the protec- 
tion of the general creditors. — Jn re Clapp, 14 N. B. R. (Mass. Dist.) 191. 

24. The recording of a composition does not dissolve attachments, nor 1s 
there any thing in the bankrupt law, excepting an assignment by the court or 
register. — Ibid. 

25. Where the assets are sufficient to pay workmen their priority, they can- 
not be permitted to vote upon the matter of composition, except to the extent 
of their respective debts above fifty dollars. — In re O'Neil, 14 N. B. R. 
(Mass. Dist.) 210. 

26. The mere fact that the debtor retains possession of the assets is no ob- 
jection to the recording of a composition made before adjudication. — Jn re Van 
Auken, 14 N. B. R. (W. D. Mich.) 425. 

27. The omission of the court to decree a debtor, in a voluntary petition, 
bankrupt, and issue a warrant, will not defeat a composition made before. — 
Ibid. 

28. That a proposition for composition stipulates for the debtors retaining 
their assets is not fatal. It is purely surplusage, and any creditor on applica- 
tion may notwithstanding obtain a warrant of seizure. — [bid. 

29. Creditors fully secured need not be reckoned in computing the propor- 
tion who must join in a composition. — Ibid. 

30. If a composition is duly recorded, it confines the secured creditor to his 
security, and discharges the debtor from personal liability for the secured debt. 
—Inre Lytle, 14 N. B. R. (W. D. Pa.) 457. 

31. Where a composition was entered into for cash payments, secured by 
mortgage upon real estate, the District Court has no jurisdiction to restrain by 
injunction creditors from suing and attaching the personal property of the 
debtor. — Ibid. 

32. The court should provide for an unliquidated debt in composition cases 
as if the proceedings were in bankruptcy, by permitting a pending action to be 
prosecuted to judgment in the court where pending to ascertain the amount, or 
by ordering an inquiry at the bar of the Bankrupt Court. — Jn re Trafton, 14 
N. B. R. (Mass. Dist.) 507. 

33. A statement as to amount, made by the debtor by mistake, without 
fraud, will not vitiate the composition. — Jbid. 

See ATTACHMENT, 3, 4; ATToRNEY, 1; CrepiTors, 1; PLEADING, 1. 


Conspiracy. 
1. Although § 5132 only mentions the bankrupt, yet all procurers and 
abettors of the person respecting whom proceedings in bankruptcy are com- 
menced may, it seems, be indicted under the statute, though not expressly 
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referred to therein. — United States vy. Bayer, 13 N. B. R. (U. S. C. Ct. 
Min.) 400. 

2. Other persons than the bankrupt may combine and confederate with 
him to commit the acts made penal by the seventh and tenth subdivisions of 
§ 5132 of the Rev. Stat. — Jbid. 


CONSTITUTIONALITY. 


A bankrupt law which adopts the State laws on the statute books of the 
State, at a particular date, in reference to exemptions, is constitutional. — 
In re Smith, 14 N. B. R. (N. D. Ga. C. Ct.) 295. 


CONSTRUCTION. 


1. When existing laws are amended by enactments that such a section 
shall read in an altered manner, and the altered section contains in part the 
old law and in part new provisions, the latter will be construed to relate to 
subsequent acts, and the former will be considered as having been the law from 
the time of its first enactment; and when there is no express repeal of the law, 
as it stood at the time of the amendment, that law will, in the absence of ex- 
press provision to the contrary, be deemed to apply and to govern the validity 
and consequences of acts done before it was amended, and especially must this 
rule be adhered to when the amendatory law contains express provisions fixing 
the period of its retroaction in certain specified cases; for this specification 
almost necessarily leads to the conclusion that in all other and unspecified 
cases the amendment is not to have a retroactive effect. — Ozford Iron Co. v. 
Slafter, 14 N. B. R. (N. D. N. Y. C. Ct.) 380. 

2. Courts will look carefully to see that the express idea of the legislative 
purpose is clear and distinct, that a new rule shall be applied to past acts. — 
Ibid. 

3. It is not necessary to the invalidity of an act alleged to be preferential 
in its character, which took place in Dec., 1873, that it should come up to the 
test imposed by the Amendatory Act of 1874. Section 12 of the amendment 
of June 22, 1874, amended § 39, and limits the retroactive operation of the 
law to Dec. 1, 1873, and excludes any other period for retroaction. — Ibid. 


CoNnTEMPT. 


1. An injunction issued under § 5024 of the Revised Statutes, upon an in- 
voluntary petition, restraining a party ‘‘ in the mean time, and until the hearing 
and decision upon said petition, and until the further order of the court,’’ from 
making any transfer, &c., ceases to operate when the adjudication is made, 
and the party thereafter is not liable for contempt for doing any of the acts 
prohibited by said injunction. — Jn re Irving, 14 N. B. R. (S. D. N. Y.) 289. 

2. In the absence of an injunction from this court, it is no contempt for a 
party to execute the decree of a State court, entered before adjudication in a 
foreclosure suit, by selling the property, giving a deed therefor, and in enter- 
ing judgment for the deficiency against the mortgagor. — Ibid. 


Contracts. — See Promissory Nores, 1. 
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CONVEYANCE. 

1. The assignee cannot recover the value of security given by a debtor to a 
creditor, if the latter had no reasonable cause to believe that the debtor was at 
the time insolvent. — Rankin vy. Third National Bank, 14 N. B. R. (E. D. 
Miss.) 4. 

2. A deed of trust delivered as security for indorsements of notes, and not 
to be recorded till the grantee may deem best, is good against an assignee, if 
recorded before his rights attached, though after grantor’s failure. — National 
Bank of Fredericksburg vy. Conway, 14 N. B. R. (E. D. Vir. C. Ct.) 513. 

3. Contra. — Ibid. 175. 


CorPORATION. 


1. Only such portions of the Bankrupt Law as are expressly or impliedly 
adopted by § 37 are applicable to the corporations therein named. — New Lamp 
Chimney Co. vy. Ansonia Brass and Copper Co., 13 N. B. R. (U.S. S. Ct.) 385. 

2. Corporations, since the amended act of June 22, 1874, cannot be ad- 
judged bankrupts upon the petition of a single creditor. —Jn re Detroit Car 
Works, 14 N. B. R. (E. D. Mich.) 243. 

3. Under the statute as amended June 22, 1874, to authorize an involuntary 
adjudication in bankruptey against a corporation, the same proportion of 
creditors in number and amount must join as in case of a natural person. — 
In re Oregon Bulletin Printing, &c. Co., 14 N. B. R. (C. Ct. Ore.) 405. 

4. The provisions of the United States Bankrupt Act, which vest the prop- 
erty of a bankrupt in the assignee and require him at the request of the as- 
signee to execute all necessary conveyances and transfers, do not take away 
the right of the bankrupt to vote on stock still standing in his name. — State ex 
rel. v. Ferris, 42 Conn. 560. 

5. Where a bankrupt in whose name such stock was standing sald upon 
it, with the assent of the assignee, it was held that the other stockholders had 
no interest in the question whether the strict right to vote was in the bankrupt 
or in the assignee. — Ibid. 

See Action, 4; Composition, 10; DecrreE; Petition, 9, 10; Proor, 14. 


Costs. 


1. When the court, at the suggestion of the general creditors, authorizes 
the sale of property incumbered by liens, and the proceeds do not exceed the 
liens in amount, it has no control over the fund but to pay it to the lien cred- 
itors, chargeable only with the actual costs of sale. — Jn re Blue Ridge R.R. 
Co., 13 N. B. R. (U. S. C. Ct. 8. C.) 315. 

2. Costs of an attachment will be allowed out of the estate, unless it can be 
affirmatively shown that the attachment did not and could not operate to pre- 
serve the property for the general creditors. — Ex parte Holmes, 14 N. B. R. 
(Mass. Dist.) 493. 

CounseL. 


One who finds himself insolvent has a right in good faith to retain counsel 
to assist him in the proper discharge of his duty as a debtor in the Bankrupt 
Court, but he has no right to retain him with a view to prevent his property 
from being properly distributed, or to defeat or in any way hinder, delay, or 
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impede the operation of the act; and if the attorney receives the money for 
such purpose, knowing the debtor’s insolvency, the payment is void and the 
assignee may recover the whole amount. — Goodrich v. Wilson, 14 N. B. R. 
(119 Mass. 429) 555. 


CounsEL Frers. — See Exemption, 2. 


Court. 
A State Court has jurisdiction to entertain a cause of foreclosure, if the as- 
signee has taken no steps to redeem, and the mortgagee has filed no claim for 


the debt secured in the bankruptcy proceeding. — McKay v. Funk, 13 N. B. R. 
(Sup. Ct. Iowa) 334. 


See Case, 2; Insunction, 1; JurtspicTion, 7; MorTGAGE, 8; RECEIVER, 
4,5; SeQuESTRATION; STAY OF PROCEEDINGS. 


CREDITORS. 


1. The word “ creditors,’’ as used in the bankrupt law relating to composi- 
tion, means all who have debts provable in bankruptcy. — Ex parte Trafton, 14 
N. B. R. (Mass. Dist.) 507. 


2. A disputed claim is provable if there is any thing due on it. — hid. 


Depts. 


1. Voluntary contributions received by a person are not debts owing by 
him. —Jn re Oregon Bulletin, §c. Co., 13 N. B. R. (Oregon Dist.) 503. 


2. A voluntary agreement between certain persons to which the debtor is 


in no wise a party, to make a contribution to him, does not create an indebt- 
ment to him. — Jbid. 


DECREE. 


A decree adjudging a corporation bankrupt is in the nature of a decree in 
rem, as respects the status of the corporation, and if the court rendering it has 
jurisdiction, it can only be assailed by a direct proceeding in a competent 
court, unless it appears that the decree is void in form, or that due notice of 
the petition was never given. — New Lamp Chimney Co. v. Ansonia Brass and 
Copper Co., 13 N. B. R. (U.S. S. Ct.) 385. 


DEED. 


1. Where the deed of the register to the assignee was not duly acknowl- 
edged and recorded, a title from the assignee is good against one who takes a 
deed from the bankrupt after the commencement of proceedings in bank- 
ruptcy with full knowledge thereof.— Brady v. Otis, 14 N. B. R. (Sup. Ct. 
Towa) 345. 

2. Where parties to a deed of trust for security agreed that the same should 
not be recorded so that other creditors might not know it, intending it as a 
preference, the deed takes effect from the date of the recording and not of the 
delivery. — Exchange National Bank of Columbus v. Harris, 14 N. B. R. 
(W. D. Mo.) 510. 


DEFENCE. 
1. In a suit by the assignee of a bankrupt fire-insurance company upon 
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notes given for stock therein, the maker cannot set up in defence payment by 
surrender of certificates of indebtedness upon adjusted policies purchased by 
them with knowledge of the insolvency of the company and withdrawing the 
notes. — Jenkins v. Armour, 14 N. B. R. (N. D. IIL.) 276. 

2. Such notes constitute a part of the capital stock, and were a trust fund 
for the benefit of the creditors, and the surrenders and transfers were a fraud 
which would be set aside independent of the bankrupt law. — Jbid. 


Deposition. — See InvoLuNTARY PETITION, 5; PRoor, 7. 


DISCHARGE. 


1. A mere omission to include all his property in his schedule is not, of 
itself, cause for refusing the bankrupt his discharge; it must be done for the 
purpose of concealment, or to defraud or to mislead. — Jn re Smith, 13 N. B. R. 
(S. D. Geo.) 256. 

2. A fraud at common law, or under the statutes of the State, may be 
objected to a discharge, if it was made at a time so recent that it would affect 
any of the creditors who can come in under the bankrupt. — Jn re Jones, 13 
N. B. R. (Mass. Dist.) 286. 

3. A claim founded upon a breach of trust is not barred by a discharge 
even if it had been proved in bankruptcy proceedings. — Johnson v. Worden, 
13 N. B. R. (Sup. Ct. Vt.) 335. 

4. Notice of the intention of the creditor or the assignee to oppose the dis- 
charge must be made known to the register at the final meeting, a notice dated 
upon the day of the hearing, but not filed till a year after, and then with the 
clerk, and the specification filed with the register nine days after the day of 
the hearing, are insufficient. — Jn re Buxbaum, 13 N. B. R. (E. D. N.C.) 477. 

5. The fact that a debtor was unable to procure the assent of a majority in 
number and value of his creditors to his discharge is no excuse for delay in 
filing his application therefor, when the time within which such application 
could be made had elapsed before the adoption of the amendment reducing the 
proportion required to assent. — Jn re Lowenstein, 13 N. B. R. (E. D. Mo.) 
479. 

6. Where a claim against a bankrupt was purchased by a friend with no 
conceivable motive but to benefit the bankrupt, and the assent of the creditor 
to the discharge was used to influence other creditors, the discharge will be 
refused. — In re Whitney, 14 N. B. R. (Mass. Dist.) 1. 

7. The Supreme Court of South Carolina will stay a proceeding to revive a 
judgment, so that it may become a lien upon real estate, upon the application 
of a bankrupt, until the question of discharge is finally adjudicated in the 
Federal Courts. — Bratton vy. Anderson, 14 N. B. R. (Sup. Ct. S. C.) 99. 

8. Specifications of objections to a discharge must be as exact as the specifi- 
cations in an indictment. — Jn re Butterfield, 14 N. B. R. (N. D. Ill.) 147. 

9. Where debts are proved, and assets come to the hands of the assignee, 
the debtor need not apply for his discharge within one year from adjudication 
of bankruptcy. — Jn re Holmes, 14 N. B. R. (Dist. Ct. Vt.) 209. | 

10. Any proceeding to set aside a discharge in bankruptcy must be com- 
menced within two years from the date of the same. — Pickett v. McGavick, 
14 N. B. R. (W. D. Ark.) 236. 
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11. District Courts may in their discretion allow creditors to appear and 
file specifications of objections toa discharge, although the time therefor has 
expired. — In re Levin, 14 N. B. R. (N. D. IIL.) 385. 

12. In an action upon a bond, conditioned that the party arrested should 
apply for the benefit of the insolvent laws of the State, a plea of a subsequent 
discharge in bankruptcy of the debtor is good, unless the debt is-one not 
barred by the discharge. — Hubert v. Horter, 14 N. B. R. (Sup. Ct. Pa.) 430. 

13. A bankrupt will be refused his discharge, if the consent of any creditor 
is procured by a pecuniary consideration, though the requisite number had 
already assented. — Jn re Palmer, 14 N. B. R. (E. D. Va.) 437. 

14. The obligation incurred to the one creditor, as the price of his assent, 
is as much a fraud upon those who had before signed the certificate of assent 
as upon those who had not. — Ibid. 

15. Where a creditor’s proof of claim was expunged after filing objections 
to the debtor’s discharge, other creditors will not be allowed to come in and 
prosecute them. — In re McDonald, 14 N. B. R. (W. D. Pa.) 477. 

16. Satisfaction of judgment will not be entered of record in the State 
Court upon the production of a discharge in bankruptcy, unless the judgment 
is one which by the proceedings in bankruptcy is released and discharged. — 
Robinson v. Wilson, 14 N. B. R. (Sup. Ct. Kan.) 565. 

See AssENT; Books or Account; Composition, 7; Frpoucrary Dest, 2; 
JUDGMENT, 2; Practice, 17; PREFERENCE, 1; Promissory Norte, 3; 
REcorp. 


DiscRETIONARY Power. — See Proor, 6. 


DIvIDEND. 


An assignee can withhold the payment of an unauthorized dividend. — Jn 
re Herrick, 13 N. B. R. (N. D. N. Y.) 312. 


Error. — See JUDGMENT, 1. 


EstTopPeL. 


1. Creditors whose claims are secured by a bill of sale from the debtor, or 
who are thereby preferred, are estopped to claim its execution as an act of 
bankruptcy. — Jn re Williams, 14 N. B. R. (E. D. Mich.) 132. 

2. Where one, by his words or conduct, wilfully causes another to believe 
the existence of a certain state of things, and induces him to act on that be- 
lief, so as to alter his own previous position, the former is concluded from 
averring against the latter a different state of things as existing at the same 
time. — Willis v. Carpenter, 14 N. B. R. (Mass. C. Ct.) 521. 

3. Ina suit to recover for the unlawful detention of goods, it appeared 
that the defendant had taken a bill of sale of the goods as security, but had 
afterwards deliberately proved a claim in bankruptcy, based upon the assump- 
tion that he was the owner absolutely of the goods, and attempted to support 
this claim by his oath. It was held that he was estopped from claiming them 
as security. — [bid. 

See BILt oF SALE, 3. 

EVIDENCE. 


1. Where it appears that each side stand upon their legal rights, endeav- 
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oring to obtain all the advantages the law will afford them, there is no such 
collusion between the parties as should deprive them of any rights to which 
they would otherwise be entitled. — Whithed v. Pillsbury, 13 N. B. R. (Me. 
D.) 241. 

2. The declarations of partners who have retired from the firm, as to the 
time of the dissolution, are inadmissible, in a suit by the assignees to recover 
for a fraudulent preference made by the continuing partner. — Nudd v. Bur- 
rows, 13 N. B. R. (U.S. S. Ct.) 289. 

3. When it is established that the bankrupt and a creditor have conspired 
to give the latter a fraudulent preference, the declarations of the bankrupt are 
competent evidence against the creditor, although not made in the presence of 
or brought to the knowledge of the creditor. — Jbid. 

4. Where the declaration upon a promissory note in a suit against the assignor 
in the State of Illinois avers that a suit against the maker would have been un- 
availing, and the defendant takes issue thereon, the record of an adjudication of 
bankruptcy against the maker of the note’ before suit brought thereon is not 
only competent but conclusive evidence in support thereof. — Wills vy. Claflin, 
13 N. B. R. (U. 8. Ct.) 437. 

5. Where a party is charged with absconding, his declarations while on his 
journey as to his intentions in regard to returning, are admissible to disprove 
the charge. — United States v. Penn, 13 N. B. R. (S. D. Ohio) 464. 

6. The examination before a commissioner was such a judicial proceeding 
as to come within the rule allowing the testimony of a witness then examined 
and since dead, to be admitted, the same issue pending in the indictment in 
this court. — Ibid. 

7. Where a written answer is stricken out of the case, it is nevertheless an 
admission and may be used in evidence. — In re Oregon, Bulletin, &c. Co., 18 
N. B. R. (Oregon Dist.) 503. 

8. And, though sworn to, it is not conclusive. — Jbid. 

9. If the statement of the pleadings and record show that the cause of 
action set up was an alleged fraudulent breach of duty by the defendant as an 
attorney, they are conclusive evidence that the debt was created while he was 
acting in such capacity. — Flanagan v. Pearson, 14 N. B. R. (Sup. Ct. Tex.) 
37. 

10. The testimony of one present at an auction sale as to his understanding 
of the bid at which the property was knocked off is admissible. — Jves y. Tre- 
gent, 14 N. B. R. (Sup. Ct. Mich.) 60. 

11. A defendant, in a suit by an assignee to recover money alleged to have 
been fraudulently paid him by the bankrupt, having admitted that a statement 
made by the bankrupt in his presence was true, the plaintiff might prove what 
that statement was by one who heard it. — Goodrich v. Wilson, 14 N. B. R. 
(119 Mass. 429) 555. 

12. The fact that the statement was made in the course of the bankrupt’s 
examination before the register did not render it incompetent. — Ibid. 

13. What the bankrupt said to the defendant at the time of borrowing 
money from him could have no bearing upon the question whether the defend- 
ant knew, or had reasonable cause to believe, the bankrupt to be insolvent at 


the time of the repayment of the money some days afterwards, and is inad- 
missible. — Jbid. 
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14. When the bankruptcy of a party, and the sale and assignment by his 
assignee of a judgment in his favor, are to be proved, a certified transcript of 
the adjudication and the written assignment of the judgment, are the best 
evidence. — Files v. Harbison, 29 Ark. 307. 

See INso_veNncy, 1; PREFERENCE, 3; Witness, 1, 2. 


EXAMINATION. 


1. If a full examination of a bankrupt has already been had, either upon 
the application of the assignee, or of any other creditor, a subsequent applica- 
tion may be properly denied, unless it is made to appear that the first exam- 
ination was either collusive or deficient in some material and specified 
particulars. —Jn re Frisbie, 13 N. B. R. (E. D. Mich.) 349. 

2. It is the right of the creditor to have a full disclosure upon oath, by the 
bankrupt, of every thing relating to his estate, and with such detail as will 
furnish to the assignee all the information in his power to render, and which 
may be necessary or useful to the assignee for the discharge of his duties; and 
it is the duty of the bankrupt promptly, on all reasonable applications, to sub- 
mit to such examination. — Ibid. 

See AssIGNEE, 4. 


EXEMPTIONS. 


1. Individual exemptions cannot be allowed out of the partnership estate at 
the expense of the joint creditors. — Jn re Stewart, 13 N. B. R. (Geo. Dist.) 


295. 

2. Where the bankrupt, two days before the filing of his petition, obtained 
money upon a mortgage, which he retained, it was held upon petition of the 
assignee for an order to compel him to pay it over, that the bankrupt might 
retain a portion to pay counsel for preparing his petition and schedules, and 
also such sum as the assignee might determine to be necessary for the temporary 
support of himself and family, not exceeding, with his furniture and other 
articles, five hundred dollars, but that he could not retain the probable expenses 
of procuring his discharge. — Jn re Thompson, 13 N. B. R. (E. D. Mich.) 300. 

3. A bankrupt is entitled to the exemption of his household furniture and 
other necessaries, and if they have been sold by an officer, he will be required 
to pay over the money derived from the sale of the same. — Jn re Martin, 13 
N. B. R. (N. D. N. C.) 397. 

4. If the State law in regard to exemptions was changed during the year 
1871, the law in force at the close of the year is to govern in the assignment 
of exemptions. — Jn re Baer, 14 N. B. R. (N. D. Ohio) 97. 

5. A partner will not be entitled to a homestead as exempt, purchased 
within three days of the filing of the petition for adjudication, with notes taken 
by him from the firm assets, he knowing the insolvent condition of the firm. 
— In re Boothroyd, 14 N. B. R. (E. D. Mich.) 223. 

6. Partnership property cannot be set apart to the individual members as 
exempt. — Ibid. 

7. A building erected for business purposes, and not intended for or having 
any of the conveniences or comforts of a dwelling-house, cannot be so made 
and claimed as exempt under Wisconsin laws by the bankrupt and his family 
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moving into and occupying it a few weeks before his bankruptcy. — Jn re 
Lammer, 14 N. B. R. (W. D. Wis.) 460. 


See ConsTITUTIONALITY; 8. 


EXPENSES. 


Where there are assets of the firm and of the individual members of the 
firm, each estate must pay its proportion of the entire expenses of administer- 
ing the estate. — Jn re Smith, 13 N. B. R. (N. D. N. Y.) 500. 


Facr. — See Fraup, 1. 
Factor. — See PREFERENCE, 2. 


FEEs. 


1. Where it appeared that more than fifty per cent of the estate had been 
taken to pay the assignee and his attorneys, the whole estate being $1,359.30, 
the petition of the attorneys for an additional allowance of $250, was dis- 
missed and the petitioners severely rebuked. — Jn re Drake, 14 N. B. R. (N. 
J. Dist.) 150. 

2. The marshal is entitled to a fee of two dollars for serving a copy of the 
petition upon the debtor as well as the order to show cause, in an involuntary 
case. The charge for commissions for disbursing money cannot be limited 
to expenses of court. The marshal is not entitled to commission on the 


value of the property seized and held by him. — Jn re Burnell, 14 N. B. R. 
(E. D. Wis.) 498. 


See MarsHat, 4. 


Fipvuciary Dest. 


1. A debt growing out of the conversion by an attorney of his client’s 
money, in his hands as such, is a debt created whilst acting in a fiduciary 
capacity. — Flanagan v. Pearson, 14 N. B. R. (Sup. Ct. Tex.) 37. 

2. If a consignee of goods to be sold on commission sells, and fails to pay 
over the proceeds, he creates a debt while acting in a fiduciary character, from 
which he is not released by obtaining a discharge under the bankrupt act. — 
Meador v. Sharpe, 14 N. B. R. (54 Geo. 125) 492. 


FRAvD. 


1. When a vendor or mortgagor was permitted to retain the possession and 
control of his goods and act as apparent owner, with or without power to sell 
them, is a question of fact whether it is a fraud or not. — Brett v. Carter, 14 
N. B. R. (Mass. Dist.) 301. 

2. An act lawful and honest and not fraudulent as to debtor or as to other 
creditors, but for the inhibition of the Bankrupt Act, is not an actual fraud. — 
In re Riorden, 14 N. B. R. (S. D. N. Y.) 332. 

See Composition, 19. 


FRAUDULENT CONVEYANCE. 
1. A creditor, before taking security for his debt, is bound to make inquiry 
as to the debtor’s condition, and cannot rely upon the statement of the debtor 


alone in respect to it, that it will not operate as a fraud upon other creditors. 
— Bucknan v. Goss, 13 N. B. R. (Me. Dist.) 337. 
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2. Where the wife of a debtor received a transfer of real estate from her 
husband, through mesne conveyances and without consideration, and made a 
mortgage of the same to secure the husband’s creditor, he knowing that the 
husband was insolvent at the time, the conveyances will be set aside as fraud- 
ulent. — Gibson v. Dobie, 14 N. B. R. (E. D. Wis.) 156. 

See Act or Bankruptcy, 2; AssiGNMENT. 5. 


FRAUDULENT PREFERENCE. 


1, An exchange of securities within the four months is not a fraudulent 
preference, within the meaning of the Bankrupt Act, even where the creditor 
and the debtor know that the latter is insolvent, if the security given up is a 
valid one when the exchange is made, and if it be undoubtedly of equal value 
with the security substituted for it. — Sawyer v. Turpin, 13 N. B. R. (U.S. S. 
Ct.) 271. 

2. A mortgage of personal property, given in exchange for a bill of sale of 
the same property within four months of the filing of the petition in bank- 
ruptcy, and recorded pursuant to the requisition of the State law, before any 
rights of the assignees in bankruptcy accrued, cannot be impeached by them, 
as a fraudulent preference. — Jbid. 

3. If it appears that the bankrupt has facilitated the seizure of his property 
upon execution, by any affirmative action on his part, and the creditor was aware 
of it, a fraudulent preference has been made.—Jn re Baker, 14 N. B. R. 
(N. D. N.Y.) 433. 


GARNISHEE. — See ATTACHMENT, 2. 


Girt. 

The agreement by a husband that his wife may have whatever is realized 
out of a claim for destruction of a vessel by a rebel cruiser is promissory, and 
does not constitute an absolute and perfect gift. — Williamson v. Colcord, 13 
N. B. R. (Dist. Me.) 319. 


HoMESTEAD. 


1. The purchase of a homestead by an insolvent trader, upon the eve of 
bankruptcy with knowledge of his insolvent condition, and for the purpose of 
placing the property beyond the reach of process, is a fraud, and void as to 
creditors. — In re Boothroyd, 14 N. B. R. (E. D. Mich.) 223. 

2. A bankrupt is not entitled to a homestead exemption out of property, 
incumbered by judgment upon debts created antecedent to the adoption of the 
Constitution of North Carolina. —Jn re Shipman, 14 N. B. R. (W. D. N.C.) 570. 

See MARSHALLING AssETs, 2. 


HvusBAND AND WIFE. 

If a husband by his skill, sagacity, and energy, in dealing in real estate in 
his wife’s name, upon money contributed by her, accumulates a large amount 
of property, it belongs to his assignee. — Muirhead vy. Aldridge, 14 N. B. R. 
(N. J. C. Ct.) 249. 
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INDICTMENT. 


1. Under an indictment brought under § 5132, Revised Statutes, ninth 
clause, which charges the defendant, within three months before the com- 
mencement of proceedings in bankruptcy, under the false color and pretence of 
carrying on business and dealing in the ordinary course of trade, with obtaining 
goods on credit with intent to defraud, the government must show that the de- 
fendant pretended to the party of whom he purchased that he was carrying on 
business as a merchant at B., and dealing in the ordinary course of trade, and 
that the seller in consequence of this pretence was induced to part with his 
goods, and that this pretence was false; that is, that he was not in fact carrying 
on business as a merchant at B., and dealing in the ordinary course of trade. 
The pretence may not have been in words, but by conduct. — United States 
vy. Penn, 13 N. B. R. (S. D. Ohio) 464. 

2. Under an indictment under the tenth clause of § 5132, charging 
the sale of goods obtained on credit, within three months, with intent to de- 
fraud, the government must show that the intent existed in the mind of the 
defendant at the time the sale was made, and that the intent was to defraud 


his creditors in general, and not the one of whom he purchased the goods. — 
Ibid. 


INJUNCTION. 

1. If, in a proceeding in a State court to foreclose a mortgage, the bankrupt 
moves for a stay of proceedings, that portion thereof looking to a personal 
judgment against him will be stayed. — McKay v. Funk, 13 N. B. R. (Sup. 
Ct. Towa) 334. 

2. State courts will be enjoined from further proceedings, under a creditor’s 
bill for the appointment of a receiver, after the filing of a petition in bank- 
ruptey. — In re Whipple, 13 N. B. R. (N. D. Ill.) 373. 

See Contempt, 1; JuRiIspIcTION, 1; PLEADINGS, 1; SEQUESTRATION. 


INSANE PERSON. 


A party under guardianship as a lunatic may be adjudged a bankrupt 
against the consent of his guardian, upon an involuntary petition. — Jn re 
Weitzel, 14 N. B. R. (W. D. Wis.) 466. 


INSOLVENCY. 


1. An assignment to a trustee for the benefit of creditors of all a debtor’s 
property, which necessarily puts an end to his business, and gives a preference 
to some, is made out of the usual course of business, and, if made in contem- 
plation of insolvency, is not only prima facie but conclusive evidence of an 
intent on the part of the debtor to defeat the operation of the Bankrupt Act. 
— Jackson v. McCulloch, 13 N. B. R. (W. D. Tex.) 283. 

2. A debtor is insolvent when his property put up upon reasonable notice 
for sale, where it exists, under the circumstances of the case will not bring 


enough to pay his debts. — Jn re Oregon Bulletin Printing and Publishing Co., 
13 N. B. R. (Oregon Dist.) 503. 


INSOLVENT. 
A trader is insolvent when he cannot pay his debts in the ordinary course 


of | 
tler 
locl 


co 
tal 
pl 


| 
ex 
tl 
ti 
ti 
t 
( 


DIGEST OF CASES IN BANKRUPTCY. 559 


of business, though he may not be compelled to stop, and though upon a set- 
tlement of his affairs he may have sufficient to pay in full. — Jackson v. McCul- 
loch, 138 N. B. R. (W. D. Tex.) 283. 


INSOLVENT Law. — See AssIGNMENT, 4. 


INSTRUCTIONS TO THE JURY. 

Instructions to the jury are entitled to a reasonable construction; and, if 
correct when applied to the facts submitted to the jury, they ought to be sus- 
tained in an Appellate Court, even though if standing alone, or without any ex- 
planation, they would be incomplete in respect of some matter sufficiently 
explained in the evidence. — Willis v. Carpenter, 14 N. B. R. (Mass. C. Ct.) 521. 


INSURANCE. 


Where the condition of a policy of insurance was that it became void, if 
the insured property should be sold or transferred, or any change take place in 
title or possession, whether by legal process or judicial decree, or voluntary 
transfer or conveyance, such policy becomes void upon the adjudication of 
the insured and the assignment to his assignee. — Perry v. Lorillard Fire Ins. 
Co., 14 N. B. R. (N. Y. Com. of Ap’ls.) 339. 


INTENT. — See BuRDEN OF Proor, 4; PREFERENCE, 3. 
INTERVENOR. — See PLEADINGS, 2. 


INvVoLUNTARY BANKRUPTCY. 
It is not a compulsory or involuntary bankruptcy, where one partner files a 

petition in bankruptcy against his copartner.— Jn re Wilson, 13 N. B. R. 

(Mass. Dist.) 253. 

See ComposiTIon, 3. 


InvoLuNnTARY PETITION. 

1. In an involuntary petition, alleging a preference, it is immaterial what 
was the knowledge or motives of the parties who received the payments. — Jn 
re Oregon Bulletin, &c. Co. 13 N. B. R. (Oregon Dist.) 503. 

2. Where the depositions in support of an involuntary petition are defec- 
tive, the petition will not be dismissed, but the petitioning creditor upon 
motion will have leave to file further and supplementary depositions. — Cun- 
ningham v. Cady, 13 N. B. R. (W. D. Ohio) 525. 

_ 8. In such case the order to show cause will be set aside, with leave to file 
supplemental proofs in support of petitioner’s claim as to the acts of bank- 
ruptcy, when an alias order to show cause will be entered. — /bid. 

4. A deposition in proof of the petitioner's claim against the debtor must 
show whether the same is secured or unsecured, or if secured to what extent. 
— Ibid. 

5. Creditors who have secured a lien upon the debtor’s property by attach- 
ment are included in reckoning the number and amount necessary to join in 
an involuntary petition. — Jn re Scrafford, 14 N. B. R. (Kan. Dist.) 184. 

6. A petition in involuntary bankruptcy, which states upon belief, without 
alleging either knowledge or information, that the requisite proportion of 
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creditors have joined, is sufficient. — Jn re Mann, 14 N. B. R. (N. D.N. Y.) 
572. 


See Act or Bankruptcy, 4; BuRDEN oF Proor, 1; Composirion, 2. 


Joint AND SEVERAL LIABILITY. 


A judgment obtained against the bankrupts, partners, and four others, is 
not a debt which can be proved against the partnership estate, but against the 
separate estate. — In re Herrick, 13 N. B. R. (N. D. N. Y.) 312. 


JupGEs. — See Practice, 1. 


JUDGMENT. 


1. Though judgment be entered providing that no execution shall issue till 
the further order of court, yet it is erroneous after motion to stay proceedings. 
— McKay v. Funk, 13 N. B. R. (Sup. Ct. Iowa) 334. 

2. No special judgment will be entered to be enforced by action upon a 
bond given to dissolve an attachment made more than four months before the 
filing of the petition, and after the defendant had commenced proceedings in 
bankruptey. — Hamilton v. Bryant, 14 N. B. R. (Sup. Ct. Mass.) 479. 

3. When there is a judgment of the court that the requisite proportion of 
creditors in number and amount have joined in the petition for adjudication, 
such judgment is final, not only as respects the debtor, but all the creditors, 
and cannot be re-examined, unless fraud be alleged and proved. — Jn re Dun- 
can, 14 N. B. R. (S. D. N. Y.) 18. 

4. The affirmanc? of judgment upon appeal, pending proceedings in bank- 
ruptecy, begun after appeal was taken, and in the absence of any suggestion 
by the defendant of his bankruptcy, is not a nullity. — Flanagan v. Pearson, 
14 .N. B. R. (Sup. Ct. Tex.) 37. 

5. The question whether a judgment was obtained for fraud is to be de- 
termined from an inspection of the record in the case, including the pleadings, 
and is not for the jury. — Ibid. 

6. A judgment may be enforced against property on which it is a lien, and 
which was sold by the defendant before the filing of his petition in bankruptcy. 
— Phillips v. Bowdoin, 14 N. B. R. (Sup. Ct. Geo.) 43. 

7. And even after the claim is proved in bankruptcy, if the proof has been 
withdrawn upon special order of the bankrupt court. — Jhid. 

8. And although his attorney was allowed compensation for bringing assets 
into the court of bankruptcy. — Jbid. 

9. Although an attachment has been made more than four months before 
proceedings in bankruptcy are instituted, special judgment will not be en- 
tered against the property till the bankrupts have obtained their discharge, or 
no unreasonable delay on their part in endeayoring to obtain it is shown. — Ray 
v. Wight, 14 N. B. R. (119 Mass. 426) 563. 


10. A judgment entered upon an attachment dissolved by the defendant’s ~ 


bankruptcy is void. — King v. Loudon, 14 N. B. R. (Sup. Ct. Geo.) 383. 
See DiscnarGe, 5, 8, 15; INsuNcTION, 1; JoINT AND SEVERAL LIABIL- 
ity; Lien, 6. 
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JUDGMENT CREDITOR. 


The bankruptcy of the debtor does not extinguish or affect the right of the 
judgment creditor to redeem property sold under execution, where the statutes 
create a distinction between their rights. — Trimble v. Williamson, 14 N. B. R. 
(Sup. Ct. Ala.) 53. 

See Lien, 5. 


JURISDICTION. 


1. Except where otherwise provided by the bankrupt law, the Federal 
Courts are expressly prohibited by § 720 of the Revised Statutes from 
enjoining the State Courts from the prosecution of suits. — Haines v. Carpenter, 
1 Otto, 254. 

2. Jurisdiction of mortgaged property is acquired by the bankrupt 
court by the redemption by the assignee or the assent of the creditor, other- 
wise decree of the State Court upon application of the mortgagee is not void. 
— Brown v. Gibbons, 13 N. B. R. (Sup. Ct. Iowa) 407. 

3. The Circuit Court has no jurisdiction to entertain a bill in equity, filed 
by creditors, trustees of the bankrupt, before the appointment of an assignee 
to restrain a mortgagee in possession of the chattels from disposing of the 
goods. — Johnson v. Price, 13 N. B. R. (E. D. Mich.) 523. 

4. But it would seem that the District Court had. — /bid. 

5. One court cannot take judicial notice of the proceedings in bankruptcy 
in another court, and it is the duty of that court to proceed to a decree as be- 
tween the parties before it, until by some proper pleadings in the case it is 
informed of the changed relations of any of those parties to the subject-mat- 
ter of the suit. — Eysterv. Gaff, 13 N. B. R. (U.S. S. Ct.) 546. 

6. The mere filing of a petition in involuntary bankruptcy against a mort- 
gagor does not divest a State Court of jurisdiction over a pending suit for 
foreclosure. — Jn re Irving, 14 N. B. R. (S. D. N. Y.) 289. 

7. The Revised Statutes of the United States take away the jurisdiction of 
the State Courts over a suit by an assignee to recover property alleged to have 
been fraudulently conveyed by the bankrupt, even though the statutes were 
passed after the action was commenced. — Frost v. Hotchkiss, 14 N. B. R. (Sup. 
Ct. N. Y.) 443. 

8. The right of a bankrupt to his discharge depends entirely upon the 
statute. He can only demand it, when he has complied with all the conditions 
prescribed. — [hid. 

9. The court is as much bound by the provisions of the act as the bankrupt, 
and must refuse the discharge if the bankrupt has in any particular failed, and 
the court is not to inquire whether the act complained of has been productive 
of harm, but whether it has been done. — hid. 

10. On the recording of a resolution for composition, the debtor and his 
creditors having taken from the court the distribution of the assets of the 
debtor, all control and jurisdiction of the District Court over the debtor’s prop- 
erty went’ with it. — Jn re Lytle, 14 N. B. R. (W. D. Pa.) 457. 

11. Under § 2, cl. 2, of the act of March 2, 1567, now § 4979 of the 
Revised Statutes, the Cireuit Court of the United States has, without ref- 
erence to the citizenship of the parties, jurisdiction of a suit against an 
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assignee in bankruptcy, brought by any person claiming an adverse interest, 
touching any property, or rights of property, transferable to, or vested in, 
such assignee. — Burbank vy. Bigelow, 14 N. B. R. (U.S. C. Ct.) 445. 

12. The jurisdiction of a State Court over an action by an assignee in bank- 
ruptey against a person to whom the bankrupt has made a fraudulent pref- 
erence, is not excluded by the Bankrupt Act, or the amendment thereto of 
1874. — Goodrich v. Wilson, 14 N. B. R. (119 Mass. 429) 555. 

See Action, 5; Arracnuinc Crepitror, 1; Composrrion, 31; Lien, 3, 7; 
Presumption, 1, 2. 


Jury. 
It is the right and duty of the court to aid the jury in commenting upon 
the evidence, but they must distinctly understand that what is said as to the 
facts is only advisory, and in no wise intended to fetter the exercise finally of 
their own independent judgment. — Nudd v. Burrows, 13 N. B. R. (U.S. S. 
Ct.) 289. 
See JUDGMENT, 5. 
Jury TRIAL. 
A petition for payment of rent which accrued after the proceedings in bank- 
ruptcy were begun, and while the assignee was in the occupancy of the same, 
may be tried by a jury. — Buckner v. Jewell, 14 N. B. R. (U.S. Sup. Ct.) 286. 


LANDLORD AND TENANT. 


The expenses of the estate cannot be deducted from the rent accruing after 
bankruptcy proceedings, and while the premises were occupied by the as- 
signee. — Buckner v. Jewell, 14 N. B. R. (U.S. C. Ct. La.) 286. 

See LEASE. 

LEASE. 

If assignees continue to occupy the premises leased by the bankrupt, they 
are liable personally for the rent, and the landlord has his lien upon their 
goods in the premises, the same as against other tenants. — Buckner v. Jewell, 14 
N. B. R. (U.S. C. Ct. Iowa) 286. 


Lien. 

1. Notes given to a bank to raise money upon are not held by it as a pledge 
or lien. — In re Weeks, 13 N. B. R. (S. D. N. Y.) 263. 

2. If an assignee suspects any incumbrance, he may sell under order of 
court free from incumbrance, and thereby compel the holder of the lien to make 
good his claim by proof before distribution of assets. — Assignee of Weeks v. 
Perkins, 13 N. B. R. (E. D. Tex.) 280. 

3. The Bankrupt Act does not divest a lien, but as all the property of a 
bahkrupt, as well that subject to mortgages and liens, as that which is unin- 
cumbered, passes to the assignee, and is in custodia legis, subject to priorities 
and liens, it follows that the bankrupt court is the proper tribunal in which to 
administer the remedies for the enforcement of liens. — Blum vy. Ellis, 13 N. 
B. R. (Sup. Ct. N. C.) 345. 

4. Preferences and liens are as much entitled to protection from the Bank- 


rupt Court as any other legal rights. — Barron v. Morris, 14 N. B. R. (W. D. 
Tex. C. Ct.) 371. 
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5. A judgment creditor, who levied upon personal property, and subse- 
quently dismissed his levy and suffered the property to go back to the defend- 
ant, is not compelled to follow it into the Bankruptcy Court, but may enforce 
his lien upon land sold by the bankrupt before commencement of bankruptcy 
proceedings. — Winship v. Phillips, 14 N. B. R. (Sup. Ct. Geo.) 50. 

6. A lien obtained by judgment, and levy will not be displaced by subse- 
quent proceedings in bankruptcy, though commenced within four months after 
the levy of the execution or rendition of the judgment. — Mason v. Warthen, 
14.N. B. R. (W. Va. Sup. Ct.) 346. 

7. Where a party voluntarily appears and moves the court to enforce a pre- 
tended lien, the court thereby acquires jurisdiction to proceed and dispose of 
the whole matter in a summary way. —Jn re Worthington, 14 N. B. R. (W. 
D. Wis.) 388. 

8. Lien claimants can, as an equivalent for commencing suits in the State 
Courts, assert or prove their liens in the bankruptcy proceedings within the 
time limited by the statute creating the lien. — Jn re Brunquest, 14 N. B. R. 
(W. D. Wis.) 529. 

9. Such liens will not be kept alive by virtue of bankruptcy proceedings 
alone, the statute creating them requiring some act to be done to preserve 
them. — Ibid. 

10. Liens which derive their existence wholly from State statute, and the 
continuance of which are, by such statute, made dependent upon the commence- 
ment of a suit within a prescribed period, are not preserved as a valid incum- 
brance upon tle bankrupt’s property, when no suit has been commenced in 
the State Court, and no step taken in the Bankrupt Court equivalent to such 
suit within the time limited by the statute for the preservation and enforcement 
of the lien. — Jbid. 

11. To preserve a statutory lien, dependent for its continued existence upon 
observance of terms of the statute, those terms must be complied with, by 
performance of the required act or its equivalent. — Ibid. 

See AssIGNMENT, 6; ATTACHMENT, 2, 5; Costs, 1; Lease; MortTGaGE, 
3, 4, 14; PREFERENCE, 2; RENTs. 


LiquIDATED Dests. — See ComposiTIon, 32. 


MarsHAL. 

1. When the taxation of the marshal’s bill by the clerk is made, it is con- 
clusive upon the marshal and the assignee; and the marshal is entitled to 
receive the amount at once, unless it be shown to the court that there is some 
fraud or bad faith on the part of the marshal or assignee. — Jn re Rein, 13 N. 
B. R. (S. D. N. Y.) 551. 

2. When so taxed, the marshal is entitled to have a check therefor counter- 
signed by the register. — Jbid. 

3. An assignee may consent to the taxation of the marshal’s bill at a cer- 
tain amount after examination, and such consent is a sufficient warrant for the 
taxing of the bill by the clerk. — Jbid. 

4. When the marshal has rendered his services, he may have his bill taxed, 
if there be an assignee, without awaiting the presentation of the assignee’s 
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final account. In such case, notice of taxation is given to the assignee, and 
need not be given to creditors. — bid. 


MARSHALLING ASSETS. 


1. Where there are assets of the firm and of the individual members thereof, 
the firm creditors cannot share in the individual estate, until the individual 
creditors are paid in full. — Jn re Smith, 13 N. B. R. (N. D. N. Y.) 500. 

2. A debtor has no right to have first exhausted the property not included 
in the homestead, in order to preserve to him his homestead. — Jn re Sauthoff, 
14 N. B. R. (W. D. Wis.) 364. 

See Trust Funps. 


MorTGAGE. 


1. An indorsement upon the back of a mortgage for the purpose of covering 
property acquired since its execution, if made to defraud creditors, is void, but 
it does not affect the validity of the original mortgage. —Whithed v. Pillsbury, 
13 N. B. R. (Dist. Me.) 241. 

2. If an attaching creditor pay off a mortgage, he becomes entitled to be 
paid from the proceeds of the property after it has been sold by the assignee 
in bankruptey. — Jbid. 

3. A proceeding to enforce a mortgage or other specific lien involves the 
right of property; and possession in pursuance thereof, legally or judicially, 
taken before proceedings in bankruptcy, cannot be interrupted by those pro- 
ceedings. — Davis v. R. R. Co., 13 N. B. R. (N. D. Fla.) 258. 

4. The lien of a mortgagee is not lost by not proving his claim, he may en- 
force it at any time before or after the end of bankruptcy proceedings. — 
Assignee of Wicks v. Perkins, 13 N. B. R. (E. D. Tex.) 280. 

5. Where property subject to a mortgage is sold under order of court, it has 
no authority to adjust the claims of the trustees under the mortgage against 
their cestuis que trust, nor to ascertain what was due by trustees to counsel. — 
In re Blue Ridge R.R. Co., 13 N. B. R. (U. S. C. Ct. S. C.) 315. 

6. A mortgage given to secure a pre-existing debt and a present loan, will 
be held invalid in whole, if the mortgagee knows that the money loaned is to 
be used to prefer other creditors. — Bucknam vy. Goss, 13 N. B. R. (Me. Dist.) 
337. 

7. A decree of foreclosure, in proceedings begun in a State Court, after 
proceedings in bankruptcy in respect to the mortgagor were instituted, is not 
void as to the parties made defendants in the suit. — Brown v. Gibbons, 13 
N. B. R. (Sup. Ct. Towa) 407. 

8. A mortgagee who has not proved his debt in the Bankrupt Court may 
enforce his mortgage in the State Court, notwithstanding the property has 
been set off as exempt. — bid. 

9. A mortgage of personal property, given for a loan of money made when 
executed and then valid, is not rendered invalid, because not recorded nor pos- 
session taken till within a month of the failure of the mortgagor. Even though 
the mortgagee knew of the insolvency of the mortgagor, and that the taking 
possession would be a preference. — Jn re Barman, 14 N. B. R. (E. D. Mich.) 
125. 
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10. A mortgage of chattels which permits the mortgagor to continue in 
possession, and to sell the goods in the ordinary course of business, is not void 
upon its face, but is valid. — Brett v. Carter, 14 N. B. R. (Mass. Dist.) 301. 

11. It is likewise valid by the law of Massachusetts if it covers after- 
acquired property.— /bid. 

12. The provision of a trust deed of personal property giving the grantor 
power to dispose of the goods as his own does not vitiate it as to other cred- 
itors. — Barron v. Morris, 14 N. B. R. (W. D. Tex. C. Ct.) 371. 

13. The execution of a new deed and new notes is not a satisfaction of the 
first but merely a renewal, and does not affect the lien upon the goods named 
in the first deed. — Jbid. — 

14. But it may be void as to goods covered by the second and not in the 
first. — Ibid. 

15. If a mortgagee does not prove his debt, he may proceed to enforce his 
mortgage without reference to bankruptcy proceedings, and notwithstanding 
the property has been set apart to the mortgagor as exempt. — Hatcher v. Jones, 
14 N. B. R. (Sup. Ct. Geo.) 387. 

16. Where a mortgage was made by a railroad corporation covering prop- 
erty of any kind ‘‘ which may hereafter be acquired,’’ it would include the 
lease of another road made after the execution of the mortgage. — Barnard v. 
Norwich & Worcester R.R. Co., 14 N. B. R. (Mass. C. Ct.) 469. 

See ConvEYANCE, 2; Court, Deep, 2; JurispicTIoN, 2; PREFERENCE, 
10. 


Notary Pvustic. 

1. The power given to notaries public to take proofs of debts carries with 
it as an incident the power to authenticate letters of attorney. — Jn re Buiter- 
Jield, 14 N. B. R. (E. D. Mich.) 195. 

2. General order 34 of 1871 was not intended to be exclusive of other meth- 
ods of acknowledgment. — bid. 

3. A notary public may receive and certify the acknowledgment of a trust 
deed, although he was interested as a beneficiary under the trust. — National 
Bank of Fredericsburg v. Conway, 14 N. B. R. (E. D. Va. C. Ct.) 513; 
Ibid. 175. 

4. A notary public has authority to take acknowledgments of letters of 
attorney. —In re McDuffee, 14 N. B. R. (Me. Dist.) 336. 

See OrricraAL SEAL, 1. 


Notice. — See AssIGNMENT, 1; Deep, 1; MArsHat, 4. 


Novation. 

Depositors of a banker cannot, by an assignment of their debts, change the 
existing relation and substitute other persons as his creditors, without the 
express sanction of the banker. — Rollins v. Twitchell, 14 N. B. R. (Me. 
Dist.) 201. 

Nunc Pro Tunc. — See Recorp. 


OrrictaL SEAL. 
1. The character of a notary’s seal is determined by the law of the locality 
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from which the official derives his authority. — /n re Phillips, 14 N. B. R. 
(W. D. Mich.) 219. 

2. In the absence of express legislation the seal need not contain the offi- 
cial’s name. — /bid. 

3. An official seal is the impression on the paper directly, or on wax or 
wafer attached thereto, made by the official as and for his seal. — Jbid. 

4, It is the seal, and not its composition or character of words and de- 
vices, which raises the presumption of official character of which courts take 
judicial notice. — /bid. 

5. ‘The presumption is that a seal is the official seal of the person it pur- 
ports to be and who subscribes the jurat. — Ibid. 

6. Any impression made upon sealing-wax or wafer adhering to paper, 
without any device or words indicative of the particular official, would be 
entitled to judicial sanction as evidence of the notarial or official character of 
the person subscribing the jurat. — Ibid. 


OpposinG InTEREST. — See REGISTER, 3, 4. 
PARTIAL PAayMENT. — See Proor, 1. 


PARTNERSHIP. 


Filing a petition by one partner to declare himself and his partners bank- 
rupts, not prosecuted to a decree in bankruptcy, will not prevent other part- 
ners from bringing suit on their individual claim and prosecuting it to final 
judgment. — Booth v. Meyer, 14 N. B. R. (Sup. Ct. Pa.) 575. 

See Action, 3; Assets, 2; Exemption, 6; Evipence, 2; INVOLUNTARY 
Bankruptcy; Petition, 8. 


PARTNERSHIP AssETS.— See Exemption, 1. 
PARTNERSHIP AND INDIVIDUAL EsTATES. — See EXPENSES. 


PETITION. 


1. An assignment for the benefit of creditors, giving some preferences, 
necessarily is intended to defeat the law, and will be set aside upon petition 
of the assignee. — Jackson v. McCulloch, 13 N. B. R. (W. D. Tex.) 283. 

2. Whether the president of a corporation was duly authorized to file a 
petition in bankruptcy in its behalf, is a question of fact to be determined by 
the court to which the petition was presented. — New Lamp Chimney Co. v. 
Ansonia Brass and Copper Co., 13 N. B. R. (U. 8. S. Ct.) 385. 

3. In computing the number of creditors necessary to join in an involun- 
tary petition, those under two hundred and fifty dollars are not to be counted 
if one-fourth of the creditors above that sum join. — Jn re Woodford, 13 N. 
B. R. (N. D. Ohio) 575. 

4. In computing the amount, the aggregate of the petitioning creditors’ 
debts must be equal to one-third of all the debts provable, irrespective of 
amounts. — Ibid. 

5. A party may purchase claims to enable him to join in a petition for 
adjudication and to make up the necessary number. — /bid. 

6. But if such sale is void from fraud or want of consideration, and is set 
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aside for such reason, the claim reverts to the assignor, and in the court is 
reckoned as belonging to him, if a party to the petition, the assignee dropping 
out of the proceedings as a creditor. — Jhid. 

7. An involuntary petition cannot be amended by adding a new party 
after all the testimony has been taken and the cause before the court for hear- 
ing. —Jn re Pitt, 14 N. B. R. (E. D. N.Y.) 59. 

8. A firm cannot be adjudicated bankrupt upon an inv oluntary petition, 
when all the persons composing the firm are not before the court. — Jbid. 

9. The same proportion of creditors must join in a petition to force a cor- 
poration into bankruptcy, as is required in the case of natural persons. — Jn 
re Leavenworth Savings-Bank, 14 N. B. R. (Dist. Ct. Kan. and C. Ct. 8. D. 
Kan.) 82, 92. 

10. A petition seeking to adjudicate a corporation as bankrupt must 
allege that the corporation is a moneyed business or commercial corporation. 
—In re Oregon Bulletin Printing, &e. Co. 14 N. B. R. (C. Ct. Ore.) 405. 

11. A voluntary bankrupt who has contracted new debts, since the filing 
of his prior petition, may file a new petition in bankruptey. Jn re Drisko, 14 
N. B. R. (Mass. Dist. C. Ct.) 551. 

See ApsgupIcATION, 1,2; ArripAvit; INSANE PERSON; JUDGMENT 3; 
JURISDICTION, 6. 


PLEADINGS. 

1. If a bankrupt desires the benefit of his composition proceedings in an 
action brought against him, he must set them up in answer, the District Court 
will not interfere by injunction to restrain the debtor. —Jn re Tooker, 14 N. 
B. R. (E. D. N. Y.) 35. 

2. An attaching creditor, intervening to contest an adjudication, stands in 
the relation of a privy, and may take advantage of any defence available to 
the debtor. — Jn re Williams, 14 N. B. R. (E. D. Mich.) 132. 

See Estropre., 2. 


PLEDGE. 

Where one member of a firm pledges his own stock for the debt of the firm, 
overdue at the time of bankruptcy proceedings, he may, if he has the power, 
sell the stock and apply the surplus funds to another debt of the same person. 
—In re Whiting, 14 N. B. R. (Mass. Dist.) 307. 

See Lien, 1 


PRACTICE. 
1. The personal conduct and administration of the federal judges in the 
discharge of their separate functions, is neither practice, pleading nor a form, 
nor mode of proceeding, requiring conformity to the practice of the State 
Courts. — Nudd v. Burrows, 13 N. B. R. (U.S. 8S. Ct.) 289. 
2. Attaching creditors may intervene and object to an adjudication of bank- 
ruptcy. — Jn re Jack, 13 N. B. R. (N. D. Ga.) 296. 
3. Proof of a debt in bankruptcy, after suit brought upon it, is not a suf- 
ficient plea in bar thereto. — Brandon Manuf. Co. vy. Frazar, 13 N. B. R. (S. 
C. Vt.) 362. 
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4. Generally a defendant has a right to set up, by supplemental answer, 
matter of defence which has occurred or come to his knowledge subsequently 
to the putting in of his first answer, but he must apply to the court by motion 
for leave so to do, so that the opposite party may be heard, and the court may 
determine whether there has been inexcusable laches, or whether any of the 
reasons appear which are recognized as giving authority for denying the 
motion; and the court must grant leave, unless the motion papers show a case 
in which the court may exercise a discretion in granting or withholding leave. 
— Holyoke v. Adams, 13 N. B. R. (Ch. Ap. N. Y.) 413. 

5. Where an attachment made more than four months before proceedings 
in bankruptcy were commenced, was dissolved by giving a bond, the court will 
not permit the bankrupt to set up his discharge subsequently obtained in & 
supplemental answer as a bar to the action. — /bid. 

6. An action begun in a State Court by attachment of property of a corpo- 
ration, against which, pending the action, but not within four months after the 
attachment was made, proceedings in bankruptcy have been instituted, will not 
be dismissed on motion of the assignees in bankruptcy of the corporation for 
want of jurisdiction. — Munson v. Boston, Hartford & Erie R. R. (120 Mass. 
81) 14. N. B. R. 173. 

7. Where proceedings to foreclose a mortgage, were commenced in a State 
Court, and a decree for sale and judgment for the deficiency entered, before the 
adjudication in bankruptcy, such decree is a bar to any right of the assignee 
to raise the question of usury in regard to the mortgage. — Cutter v. Dingee, 
14 N. B. R. (S. D. N. Y.) 294. 

8. A plea of discharge should set forth the same in haec verba ; it should 
also aver what court adjudged the defendant bankrupt, or granted him a dis- 
charge as such, and set out the facts upon which any court would acquire ju- 
risdiction sotodo. It should conclude with a verification and may be amended. 
— Stoll vy. Wilson, 14 N. B. R. (Sup. Ct. N. J.) 571. 

9. Where a person holding a policy of insurance assigns the same to an 
attorney to secure his fees in collecting the same, and becomes bankrupt, and, 
between the time of adjudication and the election of an assignee, the attorney, 
with the knowledge of all parties, compromises and dismisses the suit, the 
assignee upon motion may come in and have the dismissal stricken out, and 
become a party, although one term of the court has intervened. — Home Ins. 
Co. of New York v. Hollis, 14 N. B. R. (Sup. Ct. Ga.) 337. 

10. Where a creditor has various funds out of which he may satisfy his 
claim, the court of equity will direct him which he will first appropriate to his 
claim, but the court will not exercise the power to the material injury or pre- 
judice of the creditors holding the various funds. —Jnre Sauthoff, 14 N. B. 
R. (W. D. Wis.) 364. 

11. Mere delay or postponing of payment is not regarded in such cases as 
a material injury, for the interest on the claim is deemed an adequate compen- 
sation to the party for such delay. — Jbid. 

12. An action to foreclose a mortgage is not a difficult or doubtful remedy, 
or which would cause unreasonable delay, or materially injure or prejudice 
one’s rights. — Jbid. 

13. The assignee is the proper party to bring the fact of bankruptcy be- 
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fore the court, and to move the court for the dissolution of an attachment, 
and he should not be put upon terms. — King v. Loudon, 14 N. B. R. (Sup. 
Ct. Geo.) 383. 

14. Where creditors object to the postponement of the proof of claims, 
the better practice is to have the objections entered at once, obtain a stay of 
proceedings, and have the case certified before any further action before the 
register transpires. — In re Jackson, 14 N. B. R. (E. D. Wis.) 449. 

15. Upon the filing by the defendant in an action of contract, after his 
default and before judgment, of the copy of the adjudication of his bank- 
ruptey in the United States District Court, he is entitled to have the case 
continued to await the determination of that court upon the question of his 
discharge, and, upon filing his certificate of discharge, to have judgment ren- 
dered in his favor. — National Bank of Clinton vy. Taylor, 120 Mass. 124. 

16. A judgment creditor, who, in Georgia, has a lien by statute on all the 
property of his debtor, whether it be in possession or has been sold in fraud of 
creditors, and who does not prove his debt in bankruptcy, may proceed by levy 
on property that had been fraudulently conveyed by the debtor before the 
passage of the Bankrupt Act, and may prosecute the same against the claim- 
ant, although the defendant in execution obtained a discharge in bankruptcy 
before a final trial of the claim case. — Barber v. Terrell, 54 Geo. 146. 

17. Where money was obtained by sheriff by a sale of goods upon final 
process, and before the commencement of proceedings in bankruptcy, it is 
in the hands of the court for distribution, and will not be paid to the as- 
signee in bankruptcy. — Dyson v. Harper, 54 Geo. 282. 

See AssENT; ASSIGNMENT, 6; DiscHARGE, 16; EvipeNcE, 7; Proor, 17. 


PREFERENCES. 


1. Mere preferences, which are given without contemplation of bankruptcy, 
and more than six months before the petition cannot be set up against a dis- 
charge. — In re Jones, 13 N. B. R. (Mass. Dist.) 286. 

2. The transfer of property to a factor to enable him to obtain a lien upon 
it, and with the intent to prefer him, is void, and may be set aside. — Nudd 
v. Burrows, 13 N. B. R. (U. S. S. Ct.) 289. 

3. No specific or particular evidence is necessary to prove the intention to 
prefer. The act itself is sufficient evidence, when the payment is made by an 
insolvent debtor. — In re Oregon Bulletin, §c. Co., 13 N. B. R. (Oregon Dist.) 
503. 

4. But the law will not presume an intended preference, if the debtor made 
the payment believing himself solvent. It is, however, incumbent upon 
him to show that he did not know his insolvency. — Jbid. 

5. Where an attachment was made upon personal property, a receiptor 
taken, and a bill of sale of the property given to him afterward to secure 
him, and he applied the proceeds to the satisfaction of the executions taken 
out in the suits of the attaching creditors, it was held that if the proceeds 
were thus applied without regard to attachments, and without a demand per- 
fected in execution, it would be a preference, but if applied upon the executions 
upon demand duly made, and the sales were in good faith, it would not be, 
unless it appeared that the parties intended a preference or fraud, to prevent 
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the property from distribution under the Bankrupt Act. — Parsons v. Topliff, 
13 N. B. R. (119 Mass. 245) 547. 

6. Prior to the amendment of 1874, the creditor who did not surrender a 
preference until he was compelled to do so, after contest, by the judgment of 
the court, was precluded from proving his debt. — Jn re Lee, 14 N. B. R. 
(N. D. N. Y.) 89. 

7. The mere agreement by a debtor, that in a certain event he would deliver 
to a bank such securities as he might purchase with overdrawn funds, would 
not vest the title to such securities in the bank, or authorize it to take them as 
its property; and their transfer after his insolvency would be a preference. — 
Payne v. Solomon, 14 N. B. R. (N. Y. 8. Dist.) 162. 

8. An agreement that the securities shall, all the time they are in the debt- 
or’s hands, be in fact the property of the bank, is different from the promise 
of the debtor that he will, as a future act, turn over to them the title. — Jbid. 

9. But if the bank merely certifies his checks in advance, relying upon his 
promise to make good his account during the day, such an overdraft simply 
creates the relation of debtor and creditor, and the transfer of the certificates 
after insolvency would be an act of bankruptcy. — Jbid. 

10. Where a mortgage of chattels was made, covering enumerated goods 
and after-acquired goods, a second mortgage covering the same goods, made 
upon the eve of bankruptcy, does not constitute a preference. — Brett v. Carter, 
14 N. B. R. (Mass. Dist.) 301. 

11. But otherwise as to all goods not included in the first. — Jbid. 

12. When a trustee deposits trust funds with his own in his individual 
name, and, within two months before his bankruptcy, transfers the funds to the 
trust account, such transfer is a preference; and the rule of ascertaining what 
belongs to each is by taking the deposits and withdrawals in the order of their 
dates, find out how much of the balant¢e remaining at the time of the trans- 
fer belonged to the trust, and how much to the general fund, and divide 
accordingly. —Ex parte Hobbs; In re Hapgood, 14 N. B. R. (Mass. Dist.) 
495. 

13. On Dec. 11, 1874, property was conveyed to a creditor by a 
debtor, in consideration of his forbearance to sue, he agreeing to hold and con- 
vey the same to such use as shall be designated, on or before Feb. 1, 1875, 
in any composition between the debtor and the other creditors; but, if no com- 
position was made, the creditor to hold absolutely, and his debt be discharged. 
On Feb. 8 the creditor took possession, and on March 27 the debtor was 
adjudged bankrupt. Held, that the creditor did not become absolute owner 
till Feb. 1, that the assignment did not constitute a payment till that 
time, that the preference did not begin till that time, and that the two 
months did not begin to run until the assignment constituted a payment. — 
Haskell v. Frye, 14 N. B. R. (C. Ct. Mass.) 525. 

14. A bankrupt cannot prefer an alien creditor, in violation of the provi- 
sion of the Bankrupt Act. — Olcott v. MacLean, 14 N. B. R. (Sup. Ct. 
N. Y.) 379. 

See AGENT; AMENDMENT; CouNSEL; DiscHARGE, 2; EvipENcr, 2, 3; 
MortGaAGE, 9; Petition, 1; Proor, 12. 
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PRESUMPTION. 


1. Where a bankrupt appears upon notice, and makes no objection to the 
jurisdiction of the court, every presumption is in favor of the validity of the 
adjudication in any collateral suit. — New Lamp Chimney Co. v. Ansonia Brass 
& Copper Co., 13 N. B. R. (U. 8S. 8. Ct.) 385. 

2. Where the jurisdiction of the court is shown to have attached, the sub- 
sequent proceedings of a court of limited jurisdiction are presumed as regular 
as those of a court of general jurisdiction; and its decision, whether correct or 
otherwise, upon every question properly arising in the case, is binding and 
conclusive until reversed on appeal. — Smith v. Engle, 14 N. B. R. (Sup. Ct. 
Towa) 481. 

3. When rights involving substantial property values are vested, the pre- 
sumption is that the legislature does not intend to destroy them, unless it so 
expressly declares. — Tinker vy. Van Dyke, 14 N. B. R. (E. D. Mich. C. 
Ct.) 112. 

See Composition, 21. 

Priority, 


1. A debt due the United States by a firm may be satisfied out of the 
individual estates of the partners, without resorting to the partnership assets. 
— Lewis vy. United States, 14 N. B. R. (U.S. Sup. Ct.) 64. 

2. And if some of the partners are out of the country, they may claim pri- 
ority of payment out of the separate estate of the resident partners, before 
resorting to the firm assets. — [bid. 

3. Where there is a trust fund in the hands of a trustee appointed by the 
Bankruptcy Court, the United States may pursue both in the Cireuit Court, to 
obtain the payment of its claim by priority. — Jhid. 

4. The United States are entitled to priority of payment, irrespective of 
the form of the indebtedness, and though they do not prove their claim. 
They are in no wise bound by the Bankrupt Act.—Jhid. 

5. Where the sellers of imported goods became bankrupt, and the purchas- 
ers paid the duties to obtain possession of the goods, they became subrogated 
to the rights of the United States and entitled to their priority. — Jn re Kirk- 
land, 14 N. B. R. (Mad. C. Ct.) 139. 

6. And although they have proved their claim as unsecured. — Jbid. 157. 


PROCEEDINGS IN BANKRUPTCY. 

1. Proceedings in bankruptcy supersede all other proceedings for the 
administration of the assets of the debtor, subject only to the priorities 
which are obtained by any creditors by use of diligence. — Jn re Whipple, 
13 N. B. R. (N. D. Ill.) 373. 

2. It is of no consequence, except in the matter of expense, whether there 
are two proceedings by or against the partners, or only one. Every thing is 
conducted in the same way, and the rights of creditors and all others are pre- 
cisely the same. — In re Morse, 13 N. B. R. (Mass. Dist.) 376. 

3. A debtor who is solvent may pay any or all of his debts, whether pro- 
ceedings in bankruptcy are pending against him or not. — Jn re Oregon Bulle- 
tin, &c., Co., 13 N. B. R. (Oregon Dist.) 503. 
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Promissory Notes. 

1. Notes executed and made payable in New York, but sent to Rhode 
Island to be there indorsed and discounted for the accommodation of the 
maker, are contracts of the latter State and valid, if made in conformity to 
the laws of that State. — Providence County Savings Bk. v. Frost, 13 N. B. R. 
(S. D. N. Y.) 356. 

2. Notes given to the indorser in consideration of such indorsement are 
valid. — Ibid. 

8. Where the holder of a note consents to the discharge in bankruptcy of 
the maker, with the assent of the indorser, he releases the indorser. — Jn re 
McDonald, 14 N. B. R. (W. D. Pa.) 477. 


PROOFs. 


1. Partial payments, made before proof, upon notes indorsed by the bank- 
rupt, must be applied to reduce the sum upon which a dividend can be de- 
manded; but, when proof is once made, it is conclusive as to the amount due, 
and is not subject to variation by subsequent payments, unless the result 
would be to overpay the note. — Jn re Weeks, 13 N. B. R. (S. D. N. Y.) 263. 

2. All claimants against the estate of a bankrupt are required to prove 
their debt, however evidenced. Blum v. Ellis, 13 N. B. R. (Sup. Ct. N. C.) 
345. 

3. Merely proving a secured claim as a general one does not waive the 
security. — Hatch v. Seely, 13 N. B. R. (Sup. Ct. Ga.) 380. 

4. If a creditor has two separate claims, he may prove the one upon which 
no payment by way of preference has been made. — In re Lee, 14 N. B. R. 
(N. D. N. Y.) 89. 

5. Upon application of an assignee to re-examine a claim already proved, 
the burden is upon the assignee to proceed, the creditor offering himself for 
examination. Jn re Robinson, 14 N. B. R. (S. D. N. Y.) 130. 

6. The power of the court to authorize a creditor to withdraw a claim 
proved by mistake is wholly discretionary; and where no good would be 
likely to result to the general creditors, or any rights of property or liens be 
restored to the inadvertent creditor, and especially where the purpose is to 
continue the arrest of the debtor, which was made before petition filed, the 
court will not exercise it. — In re Wiener, 14 N. B. R. (Mass. Dist.) 218. 

7. Depositions to prove claims will be rejected, if there is an insufficient 
statement of the consideration, or if in other respects they do not conform 
substantially to the Statutes and the General Orders. —Jn re Port Hudson 
Dry Dock Co., 14 N. B. R. (E. D. Mich.) 253. 

8. An agent may make proof of debt, if he has had exclusive charge and 
control of the debt, and knows personally all the facts required to be sworn to 
in proving, and if the creditor has no personal knowledge of the facts. — Jn re 
Watrous, 14 N. B. R. (E. D. Mich.) 258. 

9. An affidavit of proof, if altered, must be resworn to before it can be 
filed. — In re Walther, 14 N. B. R. (E. D. Mich.) 273. 

10. If one partner pledges his share for the debt of the firm, proof may be 
made in full against the assets of the firm, before sale and application of the 
security. — Jn re Whiting, 14 N. B. R. (Mass. Dist.) 307. 
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11. The provision of § 12 of the act of June 22, 1874, in regard to proving 
a debt by a creditor, in case of ‘actual fraud’? on his part, applies to any 
other case than where there is a recovery. —ZJn re Riorden, 14 N. B. R. 
(S. D. N. Y.) 332. 

12. Where an assignee, in a suit to recover a preference, had submitted his 
proofs, and the defendant had put in a large amount of testimony, byt, before 
he rested, surrendered to the assignee the entire amount received from the 
bankrupt which was received by the assignee, and a stipulation made by him 
to discontinue the suit, the creditor had a right to prove in full the debt. — 
Ibid. 

13. As a very general rule, registers should insist upon the same degree and 
character of proof as that demanded in a trial at law or hearing in equity; 
though exceptional cases, free from all suspicion, might justify a less degree of 
proof.— In re Northern Iron Co., 14 N. B. R. (E. D. Mich. C. Ct.) 356. 

14. The mere fact that a managing officer of a corporation presents a claim 
for proof does not necessarily throw any considerable suspicion upon it. If a 
bona fide creditor, he has the same right to vote in the choice of assignee as 
any other creditor. But, if the register has suspicions, his duty is to postpone 
the proof. Such suspicion arises when the claim is not susceptible of a ready 
and simple explanation, and the register is not called upon to unravel compli- 
cated and suspicious transactions. — Jbid. 

15. In order to justify the postponement of proof of a claim till after the 
election of an assignee, it is not required that the register should be satisfied 
or have before him positive evidence that the claim is invalid, or that the cred- 
itor has no right to prove it. Upon facts and circumstances being laid before 
him which create in his mind a substantial doubt upon the question of validity, 
or of the creditor’s right, it is his duty to postpone the claim for investigation. 
— In re Jackson, 14 N. B. R. (E. D. Wis.) 449. 

16. The doubt in the mind of the register should be a reasonable, substantial 
doubt, resulting from a judicial consideration of the question: he cannot post- 
pone upon mere objections. — Jbid. 

17. Where the power of the postponement of the proof of a claim is 
erroneously exercised by the register, the creditors prejudiced may have the 
judgment of the court upon the question. Mere relationship is not sufficient 
alone, nor discrepancies between the schedule debt and the debt offered for 
proof. — Ibid. 

18. Mere absence from the State or the locality where the proof is made is 
not to be regarded as alone cause for proof by an agent. — /bid. 

19. The court ought not to set aside proceedings, at the election of an 
assignee, otherwise regular, because of the irregularity of admitting a claim 

the exclusion of which would not have changed the result. — Jbid. 
See Action, 7; Practice, 14. 


REASONABLE CAvsE TO BELIEVE. — See AMENDMENT, 2. 


RECEIPTOR. 


1. Where property taken upon an attachment made more than four months 


prior to bankruptcy proceedings is placed in the hands of a receiptor, a judg- 
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ment in rem may be entered against it, and, if sold, the proceeds may be levied 
upon in the hands of the receiptor. — Batchelder v. Putnam, 13 N. B. R. (Sup. 
Ct. N. H.) 404. 

2. The undertaking of a receiptor to produce the property attached, to sat- 
isfy any execution that may be issued or any judgment that may be recovered, 
is superseded by proceedings in bankruptcy within four months after the at- 
tachment. — Kaiser v. Richardson, 14 N. B. R. (Com. Pl. N. Y.) 391. 


RECEIVER. 
1. Where property was wrongfully taken by an assignee from a receiver 
appointed under a State court, and sold under an order of the District Court, 
the Circuit Court set aside the sale, and ordered the property to be returned, and 
the purchase-money refunded. — Davis y. Railroad Co., 13 N. B. R. (N. D. 
Fla.) 258. 

2. The bankrupt court has no authority to take property out of the posses- 
sion of a receiver appointed by the State court. — /bid. 

3. Where, upon complaint of stockholders, a State Court has appointed a 
receiver of the corporation, it will not, upon the subsequent bankruptcy of the 
corporation, discharge the receiver, and transfer the property to the hands of 
the assignee in bankruptcy. — Myer v. Crystal Lake Pickling and Preserving 
Works, 14 N. B. R. (C. Ct. Il.) 9. 

4. If, upon a creditor’s bill, receivers have been appointed under a State 
court, before commencement of proceedings in bankruptcy, it will not, upon the 
mere motion of the assignee, surrender its jurisdiction, and turn the property 
over to him. — Freeman v. Fort, 14 N. B. R.(Sup. Ct. Ga.) 46. 

5. The Court of Bankruptcy after adjudication, and before the election of 
an assignee, may appoint a receiver for the temporary care and custody of the 
estate, when special circumstances render it desirable. — Lansing v. Manton, 
14.N. B. R. (N. D. N. Y.) 127. 

6. But he cannot maintain an action to recover the value of assets of the 
bankrupt purchased before the bankruptcy, in alleged fraud of the act. — Ibid. 

7. And the assignee, upon motion, will not be admitted to prosecute such 
suit. — Ibid. 

REcorD. 


It is competent for the District Court to enter an order for discharge nunc 
pro tunc omitted at the time, if no rights of third parties have intervened 
which could be prejudiced by making the record speak the truth. — Jn re 
Drisco, 14 N. B. R. (Mass. Dist. C. Ct.) 551. 

See JUDGMENT, 5. 


REGISTERS. 


1. Registers may act upon uncontested petitions filed by attorneys against 
assignees to compel payment of their fees and disbursements, without a special 
order of reference. — Jn re Stafford, 13 N. B. R. (E. D. Mich.) 378. 

2. The determination of a claim by a register is not conclusive, if there 
has been no hearing, nor the appointment of a time for hearing, though ,the 
claimant and the assignee agreed that the register should adjust it. — Moran 
v. Bogert, 14 N. B. R. (S. C. N.Y.) 393. 
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3. The opposing interest, which prevents the register from appointing an 
assignee, means not merely an interest contending by vote for the election of a 
particular person, but an interest in opposition to the exercise of the power of 
appointment by the register, — Jn re Jackson, 14 N. B. R. (E. D. Wis.) 449. 
4. Where there is no choice of an assignee by the creditors, and the register 
announces his purpose to appoint one, distinct disclosure should be made of 
any opposing interest, and the register should not appoint, unless it appears 
beyond doubt that there is no such interest. — /bid. 
See AssIGNEE, 5; MarsHat, 2; Practice, 14; Proor, 14, 15, 17. 


Rent. 

By the law of Pennsylvania, where judgment is obtained and execution 
thereon placed in the sheriff’s hand, but no levy made till after proceedings in 
bankruptcy are commenced, the landlord has a lien upon the proceeds for his 
rent, after deducting the execution creditor’s debt. — Barnes’s Appeal, 13 N. 
B. R. (Sup. Ct. Pa.) 543. 

ReTROACTION. — See CONSTRUCTION, 3. 

Review. — See Case, 2. 


SALE. 


1. Neither the assignee nor his solicitor can purchase at an assignee’s sale. 
— Citizens’ Bank v. Ober, 13 N. B. R. (U.S. C. Ct. La.) 328. 
2. But an agreement by such solicitor to purchase the property at a fixed 
price, of one who intends to bid at the sale, will not render the sale void. — 
Ibid. 
3. A party who expects to bid at an assignee’s sale, where the terms are 
cash on the day of the sale for the whole amount of the purchase-price, may 
agree with another party, that, in case the latter becomes the purchaser, he 
will sell the property to him at a named price, on terms of credit. — Jhid. 
4. Section 25 of the Bankrupt Act (section 5063) requires that, where any 
portion of an estate claimed by the assignee is in dispute, it may, under SS 
order of court, be sold, after notice to the party in adverse interest. — Ex 
parte Bryan, 14 N. B. R. (E. D. Va.) 71. 
5. Whether to sell or not in such case is discretionary with the court alone, 
and what notice to give. The sale must be public, and after public notice. — 
Ibid. 
See Lien 2; REcEIvER, 1. 
SEcuRED CLaim. — See Proor, 3. 


SETTLEMENT. 

In order to defeat a settlement by a husband upon his wife, it must be in- 
tended to defraud existing creditors, or creditors whose rights are expected 
thereby to supervene, or whose rights may supervene. — Smith v. Vodges, 13 
N. B. R. (2 Otto) 433. 


Set-OFrr. 


1. A banker who was a director in an insurance company can set off 
against its demand for money it deposited with him, bearing interest and pay- 
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able on call, the amount due on its policies issued to and held by him. — Scam- 
mon Vv. Kimball, 13 N. B. R. (U.S. Sup. Ct.) 445. 

2. The company having been adjudged a bankrupt, his right to such a set- 
off is equally available against its assignee. — Jbid. 

3. If drafts were deposited with a bank for collection before proceedings in 
bankruptcy were commenced, and collected after, the bank may apply the pro- 
ceeds to the payment of its debt. — Jn re Farnsworth, 14 N. B. R. (N. D. Tl.) 
148. 

4. Claims which are merely choses in action not negotiable, and upon which 
the assignee must sue in the name of the assignor, do not by assignment be- 
come mutual debts or credits in the hands of the assignee, so as to become a 
matter of set-off within the meaning of the Bankrupt Act. — Rollins v. Twitchell, 
14.N. B. R. (Me. Dist.) 201. 

5. The purchaser of property from an assignee cannot set off a claim against 
the bankrupt, existing before bankruptcy. — Moran vy. Bogert, 14 N. B. R. 
(S. C. N. Y.) 393. 

6. But the same claim may be set off against the bankrupt’s estate. — bid. 


SEQUESTRATION. 


The District Court will restrain parties from proceeding to take property 
out of the possession of the assignee in bankruptcy by a writ of sequestration 


issued from the State Court. — Hewett y. Norton, 13 N. B. R. (La. C. Ct.) 
276. 


SpeciFICATIONS. — See DiscHARGE, 4, 8, 15. 


STATUTE. 


1. Suit brought prior to Dee. 1, 1873, to recover a preference, is not 
affected by the amendment of June 22, 1874. — Slafter v. Greer Turner Sugar 
Refining Co., 13 N. B. R. (N.Y. Sup. Ct.) 520. 

2. The statutes authorizing assignees to recover of creditors for fraudulent 
payments or conveyances are not in their nature penal, and their repeal does 
not affect pending suits. — Tinker v. Van Dyke, 14 N. B. R. (E. D. Mich. 
C. Ct.) 112. 

3. The act of June 22, 1874, purporting to amend and supplement the 
Bankrupt Act of 1567, must be regarded as passed subsequent to the passage 
of the Revised Statute; and, although referring in terms to the act of 1867, 
must be construed as referring to the provisions of that act, as carried into and 
expressed in the corresponding sections of the statutes, and as amending and 
supplementing the provisions of the statutes relating to bankruptcy as therein 
found expressed. —Jn re Oregon Bulletin Printing, §c. Co., 14 N. B. R. (C. 
Ct. Oregon.) 405. 

4. The Revised Statutes, for the purpose of determining their relation 
to other legislation at the same session, are to be regarded as passed on the 
1st day of December, 1873; and all other acts passed subsequent to that date, 
although in fact passed before the Revised Statutes, are to be treated and 


enforced as subsequent statutes repealing the Revised Statutes, so far as 
inconsistent with them — Ibid. 
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STATUTE OF LIMITATIONS. 


1. The right of an assignee to bring an action is barred by the limitation 
of two years; and the fact that he did not discover the right till after the ex- 
piration of two years will not extend the time. — Norton vy. De La Villebeuve, 
13 N. B. R. (La. C. Ct.) 304. 

2. This limitation applies as well to those causes of action which existed 
before bankruptcy, and came to the assignee by the assignment, as to those 
which arise after bankruptcy. — Ibid. 

See Discnarce, 10. 


STAY OF PROCEEDINGS. 


A power to stay proceedings in the District Court, in a bankruptcy case 
pending a review in this, is in the discretion of this court, and ought not to 
be exercised where it is not shown that the defendant will be prejudiced or 
seriously endangered in his rights, if the plaintiff is allowed to proceed to 
final judgment in the court below. — Jn re Oregon Bulletin Printing and Pub- 
lishing Co., 14 N. B. R. (C. Ct. Oregon) 394. 

See DiscHarGE, 5. 


Suppa:na. — See AssIGNEE, 5. 


SURRENDER. — See Proor, 12. 


SUBROGATION. 

Where a party is compelled to pay the debt of a bankrupt to protect his 
own rights, he will be subrogated in the place of the creditor, as a matter of 
course, without any agreement to that effect. — Whithed v. Pillsbury, 13 N. 
B. R. (Me. D.) 241. 

See Priority, 6. 

TAXATION. 

Funds in the hands of assignee deposited in the Bankrupt Court are not 

liable to taxation by the State. — In re Booth, 14 N. B. R. (S. D. Ohio) 232. 


TRADER. — See BANKRUPTCY. 


TRADESMAN. 


1. The word “ tradesman,”’ as used in the Bankrupt Act, means substan- 
tially shop-keeper, and as such bound to keep books of account. —Jn re Coté, 
14 N. B. R. (Mass Dist.) 503. 

2. And it does not apply to a person who buys and sells merely by way of 
eking out a living which is principally earned in other ways. — bid. 


TROVER. 
An action of trover will not lie by an assignee against a judgment creditor, 
to recover property sold on execution prior to the commencement of proceed- 
ings in bankruptcy. — Gates v. American, 14 N. B. R. (N. D. Ill. C. Ct.) 141. 


Trust. 


1. Where a devise of real and personal property to trustees directed them to 
pay the income arising therefrom to A., provided that, if he should alienate or 
VOL. XI. 38 
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dispose of it, or should become bankrupt or insolvent, the trust as to him 
should cease and determine, and authorized them in such event to pay the in- 
come for the support of the wife and children of A.; and, if there was no wife 
or children, to Joan and reinvest that portion of the income of the estate to the 
augmentation of the principal sum or capital of the estate until his decease, 
or till he shall have wife or children capable of receiving the trust forfeited by 
him; and also provided that the trustees may, at their discretion, transfer at 
any time, to either of the devisees, the half or any less portion of the fund, and 
that, after the cesser of income provided for in case of bankruptcy or other 
cause, it shall be lawful for, but not obligatory on, the trustees to pay to the 
bankrupt, or to the use of his family, so much of the income as he would have 
been entitled to in case the forfeiture had not happened,— held, that the insol- 
vency of A. terminated all his legal vested right in the estate, and left nothing 
in him which could go to his creditors, or to his assignees in bankruptcy; 
and further, that whatever may have come to him after his bankruptcy through 
the voluntary action of the trustees, under the terms of the discretion reposed 
in them, is his lawfully, and cannot be subjected to the control of the assignee. 
Nichols vy. Eaton, 13 N. B. R. (U.S. 8S. Ct.) 421. 

2. A devise of the income from property, to cease upon the insolvency or 
bankruptcy of the devisee, is good; and a limitation over to his wife and 
children, upon the happening of such contingency, is valid, and the entire 
estate passes to them: but if the devise be to him and his wife or children, or 
if he has in any way a vested interest thereunder, that interest, whatever it 
may be, may be separated from that of his wife or children, and paid over to 
his assignee in bankruptcy. — Ibid. 


TRUSTEE. 


No case is known to the court which goes so far as to hold that an absolute 
discretion in the trustee — a discretion which, by the express language of the 
will, he is under no obligation to exercise in favor of the bankrupt — confers 
such an interest on the latter that he or his assignee in bankruptcy can suc- 


cessfully assert it in a court of equity or any other court. — Nichols v. Eaton, 
13 N. B. R. (U. S. S. Ct.) 421. 


TrustTEEs. — See MortGaGeE, 5. 


Trust Funp. 

Where bankers were also brokers, having a separate department for that 
business, with separate books of account and bank deposit, which was drawn 
upon exclusively to answer demands in the brokerage business, and it appeared 
that at the time of their failure the proceeds of certain bonds were deposited 
to this account, and the funds were more than sufficient at the time of their 
failure to pay all brokerage demands, the owner of the bonds is entitled to be 
paid in full from that fund the price obtained by the brokers for the bonds. 
— Voight v. Lewis, 14 N. B. R. (E. D. Pa.) 543. 

See PREFERENCE, 13. 


Unitep States Statutes. — See JuRISDICTION, 7. 
Unitep States. — See Priority, 5. 
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Usury. — See Practice, 7. 
Votre. — See Composition, 19, 25; Corporation, 4. 
LETTERS OF ATTORNEY. — See ATTORNEY, 1; Notary Pus ic, 1. 


WAIVER. 

A corporation, by appearing and answering to a petition for adjudication, 
and not making the objection that it was not a moneyed business or commer- 
cial corporation, has waived the right, and admitted that it was such a corpo- 
ration as might be proceeded against in bankruptcy and adjudged a bankrupt. 
— In re Oregon Bulletin, §c. Co., 13 N. B. R. (Oregon Dist.) 503. 

See Proor, 3. ‘ 

WARRANT. 

The marshal under a provisional warrant will be justified in taking prop- 
erty which the alleged bankrupt had transferred in fraud of the Bankrupt Act. 
Stevenson v. McLaren, 14 N. B. R. (Sup. Ct.) 403. 


Wire. — See WiTNEss, 2. 
Wituprawine Ciarm. — See Proor, 6. 


WITNEss. 
1. Upon re-examination, a witness cannot be asked if he made a certain 
statement, because leading. — Ives v. Tregent, 14 N. B. R. (Sup. Ct. Mich.) 60. 
2. The bankrupt may testify in support of the wife’s claim against his 


estate, if the laws of the State prior to Dec. 1, 1873, rendered such testimony 
competent. — Jn re Bean, 14 N. B. R. (E. D. Pa.) 182. 

3. Under sections 5003 and 5087 Revised Statutes, a commission may issue 
from the District Court of one State to take the testimony of a witness in another 
State; and the Circuit Court of the latter State may compel the attendance of 
the witness, and, upon refusal to answer, punish as for contempt. — In re John- 
ston, 14 N.B. R. (N. D. Ill.) 569. 


WorkKMEN. — See ComposiTion, 25. 
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Die Vorbereitung der miindlichen Verhandlung nach dem gegenwartigen Stande 
der Civilprocessgesetzgebung. Von Dr. Prairie Harras Rirrer von Har- 
RAsOWSKY. Berlin: Franz Vahlen. 1875. 

Tue theory of Dr. Von Harrasowsky seems to be that the whole civilized 
world ought to have one system of law, just as there ought some day to be one 
language, which educated persons of all nations shall agree to use. This 
theory is to be put in practice through a careful comparison of all systems of 
law now in vogue, a careful extraction and classification of all commonly ac- 
cepted principles, and the construction from these principles of a system 
adapted for universal use. So vast a work as this could only be carried out by 
the resources of government, and the volume before us is simply the contribu- 
tion of an individual dealing in the manner suggested with a very limited por- 
tion of the law. To reform modern law by the slow but sure and scientific 
processes of comparative jurisprudence is characteristic of the continental, and 
above all of the German jurist. The eclecticism which gives a practical value 
to this method in Europe would be hardly possible in this country or in Eng- 
land, where the law is purely indigenous, and has gone hand in hand with the 
history of the race. We would not be-understood to mean by this, that the 
study of comparative jurisprudence is not of essential value to the American 
or English law reformer. On the contrary, the tendency to neglect this im- 
portant science is to be deplored. But, while it is feasible to introduce with 
advantage a purely eclectic legal system among the continental nations, it 
would be disastrous in the domain of the common law. Healthy reforms in 
that system must come by the slow processes of time, and must be made cau- 
tiously and without haste. The difficulty and confusion produced, by too violent 
or too sweeping revolutions in the administration of the Anglo-Saxon system, 
have been but too well illustrated by the results of the New York Code and 
of the recent wholesale reforms in England. ‘‘ They stumble that run fast,’’ 
is especially true of English and American law reformers. 

Dr. Von Harrasowsky has confined himself in the present instance to a 
branch of procedure, and, in pursuance of his theory, has laid under contribu- 
tion all the legal systems now existing between here and Tartary. The usual 

care and accuracy of German work are apparent, but the research has been 
by no means exhaustive, if we may judge from the pages devoted to England 
and the United States. An author can hardly be said to have sounded all the 
legal depths and shoals in our own country, whose only authorities apparently, 
have been Kent, some statistics furnished by the Austrian Embassy, a brief 
of David Dudley Field’s, and the code of procedure of the State of New York. 
A page on the procedure of the United States courts, and five upon the New 
York procedure, constitute all the material extracted by Dr. Von Harrasowsky 
from our systems. England, Ireland, Scotland, and India fare a little better, 
but yet are allowed less than twenty pages. When it is remembered that 
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Great Britain and the United States are the sole representatives of one of the 
two great legal systems of the world, twenty-five pages, in a book of two 
hundred, seem but scant allowance for a proper treatment of their methods 
of procedure. 

Dr. Von Harrasowsky adds a few pages of conclusions drawn from the 
material which he has collected. He classifies his results in a number of sub- 
divisions under three general heads: I. The participation of the parties to a 
suit in the procedure; II. The regulation of the course of procedure; III. The 
steps preliminary to the procedure. We have not space to examine the vari- 
ous results classified under those heads, but we are obliged to say that Dr. 
Von Harrasowsky’s conclusions appear to us neither very clear nor very val- 
uable. Nevertheless, the attempt to improve the Austrian system, even in a 
limited way by a comparison of other national systems, must be liberalizing 
and improving. 


A Treatise on the Law of Mortgages of Real and Personal Property in the State 
of New York, with an appendix of forms. By Asner C. Tuomas. New 
York: Baker, Voorhis, & Co. 

Mr. Tuomas must be a disciple of Artemus Ward. He tells us in his 
preface that, because mortgages are in New York “almost as common as 
absolute conveyances,’’ we may be certain that the law governing them was 
wisely framed and is justly administered; one of the special indications of 
which is that chattel mortgages ‘‘ are regarded with favor by failing debtors 
who desire to shield their property.’”” This touch of humor excited our ex- 
pectations; but we were deluded. We saw nothing more to remind us of that 
good and patriotic man, who, to save the just laws of his country, including 
those of chattel mortgage, was willing to sacrifice all of his wife’s relations 
upon the altar of his native land. 

The book before us consists of forty-one chapters, and an appendix of forms, 
and, so far as we can judge from the subjects and sub-heads of the chapters, 
appears to contain a full consideration of the New York law of mortgages. As 
mortgages are so largely regulated by statute, we think the author has done 
well to limit himself to a statement of the law of his own state, especially 
since the subject has there been elaborated very fully by the courts. This limit 
upon his work gave him the opportunity of presenting and illustrating every 
phase of the domestic law on this important subject. If this opportunity has 
been improved faithfully, the book must take precedence in New York of all 
foreign works, and, at the same time, become a useful work of reference in 
other states. 

Mr. Thomas has not deemed an orderly arrangement of his book of great 
importance. In chapter iv., for example, he considers who may mortgage and 
how; and in chapter xiv. he treats of married women. Again, two or three 
chapters on the validity of mortgages are placed near the end of the book, 
after chapters on redemption and foreclosure. However, defects of this kind 
are not fatal : they only affect a book artistically. They are not even con- 
clusive evidence of loose methods of thinking. 

This, at all events, is the way we had put aside the suggestion of doubt 
which arose upon a glance at the contents of the book. But we found unmis- 
takable evidence of confusion of statement in the first chapter we read. After 
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an introduction on the history of mortgages, our author has a very useful chap- 
ter on the difference between conditional sales and mortgages ; in the very first 
paragraph of which he confuses conditional sales and sales with liberty of re- 
purchase. He makes them practically synonymous; and this confusion runs 
through the chapter. Mr. Thomas certainly falls short of any great success 
in his attempt at analysis and the clear statement of distinctions. 

In other respects, much may be said in commendation of the work. The 
marks of care and industry are everywhere apparent. The doctrines of the 
authorities are stated well and fully; and the subject itself appears to have 
received attention in all its branches and in many cases in its minutest details. 

We cannot lay aside the book without indulging in some reflections of a 
historical kind, suggested by the introductory chapter of Mr. Thomas. Re- 
ferring to Mr. Coote, he tells us (p. 3) that it is a matter of doubt whether 
mortgages were known to the Anglo-Saxons. If our author had taken the 
trouble to look into the learned essay on Anglo-Saxon Land Law, by Mr. 
Lodge (Anglo-Saxon Law, pp. 106, 107), he would have found positive evi- 
dence upon the subject. Two interesting charters of the tenth century are 
there referred to, in which lands were conveyed in mortgage. Many other 
instances might be mentioned; enough indeed to show that the practice was 
common. 

In the first volume alone of Doomsday, Book I., there are no less than twenty- 
three references to mortgages, most of them, certainly, of the time of Edward 
the Confessor. We quote two or three of these: Hane terram tenuit Leuuin 
teignus regis in uadimonio, tempore Regis Eduardi. Sed postquam Rex 
Willielmus uenit in Angliam, ille ipse qui inuadiauit hance terram redemit, et 
Seiher eam occupauit super regem, ut homines de hundredo testantur. 1 Doomsd. 
215 b. Huie manerio pertinet una vergata terre quam Aluric habuit in uadi- 
monio pro dimidio marki auri, et necdum est redempta. Ib.75b. In the In- 
quisitio Com. Cantab. containing the original returns from which Doomsday 
for Cambridge was compiled), p. 3, is the following: Ipse Orgarus hanc terram 
in uadimonio pro vii. markis auri et duabus unciis, ut homines Gaufridi dicunt, 
et de hundreto homines neque breue aliquod nuntium de rege. 

Some of these mortgages continued in force after the Conquest; and 
Doomsday shows that the practice of making them continued under the Con- 
queror. 

It may be of interest to Mr. Thomas that the cases of mortgage in Dooms- 
day, as well as the language of the Regiam Majestatem and of the Grand 
Custumier of Normandy, confirm the definition of the term ‘* mortgage,’’ or 
‘* dead pledge,’’ given by Glanvill; to wit, ‘* A pledge is designated by the 
term mortgage when the fruits and rents which are received in the interval in 
no measure tend to reduce the demand for which the pledge has been given, 
p- 252, Beame’s ed., andnote. See also Anglo-Saxon Law, p. 106. 


Civil Malpractice. A Treatise on Surgical Jurisprudence, with Chapters on 


Skill in Diagnosis and Treatment, Prognosis in Fractures, and on Negli- * 

gence. By Mito A. McCie.tianp, M.D. New York: Hurd & Houghton. 

Boston: H. O. Houghton & Co. 1877. 

Tuts work is addressed to members both of the medical and the legal pro- 
fessions. Of its value to the former we shall not venture to speak, though 
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we should think that some of them might be interested to learn just what 
measure of skill they must possess in order to satisfy the requirements of the 
law and to discover what sort of rulings they might expect from the courts on 
this point, and also in the matter of damages should they or their friends ever 
have the misfortune to be parties defendant in a suit for malpractice. But it 
is impossible to suppose that the legal fraternity have ever deeply mourned 
the non-existence of a work upon this topic, or that they will find any great 
void in their libraries satisfactorily filled by this volume. We should wish to 
speak civilly of it, since the author, or more properly the compiler, has dealt 
with the ‘* pribbles and prabbles ”’ of the legal profession much more kindly 
and liberally than physicians are apt to do. But the truth is that the prin- 
ciples which are declared and illustrated in this book are neither sufficiently 
numerous, complicated, or obscure, to require some five hundred and thirty 
pages of text for setting them forth with abundant fulness. It is hardly worth 
while to print at full length many opinions of judges, all going to the elucida- 
tion of one and the same quite simple rule of law. Nor does it affect this 
consideration that the opinions were delivered in causes growing out of differ- 
ent descriptions of illness or accident. The same general rule as to care 
and skill, or as to the measure of damages, must be laid down where the dif- 
ficulty has been a sprained ankle as where it has been a broken arm or an 
accouchement. Neither can an accumulation of the testimony of several 
experts,,as to the line of treatment pursued or which should have been pursued 
in any given cause, be a matter of any interest to lawyers. The facts and 
evidence in each individual case must be altogether independent of the facts 
and evidence in any other case, and must be established by the physicians sum- 
moned for that especial trial, nor does the enunciation of the general rules of 
law for the guidance of the jury vary with the medical theories advanced. A 
great deal, therefore, of this book could be cut away without in the least 
detracting from its legal value. Doubtless, a very useful treatise could be 
made out of the statements and the collection of judicial opinions herein brought 
together, by pruning redundancies, cutting out altogether some reproductions 
of testimony, citing the illustrations and authorities for a principle, instead 
of giving them all at full length; in short, studying the subject thoroughly and 
then writing of it in a philosophical manner. But there has been no effort at 
this; there has been only a massing together of raw material. It would not 
perhaps have gratified the author, after having performed probably three times 
the labor which he has now expended, to find the result not exceeding in 
actual bulk one-third of the present comely volume. But, had he submitted 
to this mortification of the spirit, the legal profession would have been under 
much greater obligation to him. Perhaps it is a fair inference that a book 
which contains too much has at least no faults of omission. 

The spirit and tone of Dr. McClelland are generally moderate and candid, 
and in this feature we are much pleased with his labors. He has no toleration 
for quacks, however, and one paragraph, in which he undertakes to explain the 
marks by which these lawless skirmishers may be distinguished from the army 
of regulars, gave us so much honest amusement that we cannot refrain from 
making an excerpt, not at all as a specimen of the book (which it is not), but 
in order that our readers may enjoy as good a laugh as we did. ‘* Those may 
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surely be regarded as quacks,” says the Doctor, quoting in part from Hahne- 
mann’s Treatise on Chronic Diseases, ‘* who assure us in their therapeutics 
that the administration of the 1,000,000,000,000,000,000,000 of a grain 
of carbonate of lime—common chalk — produces no less than a thousand 
and ninety symptoms, from which I select the following : ‘ On the fifth day, 
itching on the border of the eyelids; thirteenth day, in the evening, on going 
out, unsteady gait; seventeenth day, ardent venereal desires, especially during 
a walk before dinner ; twenty-first day, great heat at the extremity of the big 


toe; twenty-eighth day, itching at the anterior part of the glans penis, after 
urination, and so on ad nauseam.’ ”’ 


Reports of Cases determined in the Circuit Court of the United States for the First 
} 


Circuit. Jasez 8S. Hotmes, Reporter. Vol. I. Boston: Little, Brown, 
& Co. 1877. 


Tuts volume contains cases decided by Judge Shepley from July 1870 to 
June 1875, and a few opinions of Judge Lowell. The decisions of Mr. Justice 
Clifford are not to be published in this series of reports. 

Of the merits of Mr. Holmes, as a reporter, it is perhaps too soon to ex- 
press a very decided opinion, and we prefer to suspend our judgment for the 
present. We have, however, noticed certain matters in this volume which 
may, we think, well be avoided in the next. 

The plan adopted by Judge Shepley of generally stating the essential facts 
of a case, or what he considers to be such, in the opinion, relieves the re- 
porter of much labor in condensing the record, on which the case comes 
before the court; but cannot excuse his neglect to make any examination of it. 
What seems to be an instance of such neglect occurs in the case of O’ Connor 
v. Lang, p. 248, where the opinion, after discussing several of the main ques- 
tions involved, proceeds as follows: ‘‘ After a careful revision of the exceptions, 
I see no reason to doubt the correctness of the judgment of the District Court 
overruling the exceptions and confirming the report of the commissioner.’’ 
The questions raised by the exceptions were not those previously discussed in 

the opinion; but the reporter has entirely omitted to state what the questions 
were. The head-note of this case is also defective. It states a general prin- 
ciple of law which was not controverted. The question was, whether, under 
the peculiar facts of the case, the stranding was voluntary within the rule. 

We regret to see that Mr. Holmes has adopted the style of entitling actions 
in rem as if they were in personam. Now that the plan of giving the name 
of the res alone so universally prevails, we trust that, in his next volume he 
will not see fit to remain a disciple in the school of Mr. Howard. 

There are several cases in this volume which have since been overruled by 
the Supreme Court of the United States, and the fact is stated by the reporter 
in a note. But why should these cases incumber the book? They are now 
of no authority anywhere. So too, ten pages are wasted in reporting the 
arguments of counsel and the opinion of the court in the case of Florence 
Sewing-Machine Co. v. Grover & Baker Sewing-Machine Co., p. 235. The re- 
porter has omitted to state the fact that the precise point was decided the 
other way by the Supreme Court of the United States, in 18 Wall. 553. 
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In some cases, we notice the names of counsel who certainly took no part in 
the argument, and who have not been in court for years. This happens, we 
suppose, because Mr. Holmes followed the firm names printed on the briefs, 
without knowing or ascertaining by whom the argument was made. We 
would also suggest that a uniform mode of citing the names of counsel should 
be adopted. Some reporters designate the christian name by the initial letter 
thereof ; others give the name in full. One or the other style should be 
adopted and adhered to. 

We have but little space left to notice the cases decided. Most of them 
relate to the law of patents, and range from ‘‘ corsets and abdominal sup- 
porters,’’ through refrigerators” and elevators,” to ‘‘ improvements in 
coffin-lids.’’ 

Simpson v. Pacific Ins. Co., p. 136, is an interesting case on the question 
of what constitutes an arrival of a vessel at a port. It may be read with profit 
in connection with Bramhall vy. Sun Ins. Co., 104 Mass. 510. 

Osgood v. Allen, p. 185, is an important case on the law of copyright ap- 
plicable to the title of a magazine. 

Morse v. Massachusetts National Bank, p. 209, decides that an oral promise 
by a bank, which has no funds of the drawer of a check, made to the payee 
thereof, to pay the check if deposited in another bank, so that it will come 
through the clearing-house, is within the statute of frauds. 

Donaldson v. McDowell, p. 290, or, as it should be entitled, The Hype- 
rion’s Cargo, decides that a cargo is liable in rem for demurrage, if a delay is 
occasioned by the fault of the consignor or consignee, although the bill of 
lading contains no demurrage clause. 

Matthews v. Massachusetts National Bank. p. 396, decides that the signing 
a transfer in blank on a certificate of stock by the cashier of a bank, on the 
payment to the bank of a loan, for which the certificate was pledged as col- 
lateral security, is a warranty to a subsequent taker of the genuineness of the 
certificate. 

One of the most interesting cases in the volume is that of Swiftv. Brownell, 
p. 467. Some of the questions decided are entirelynew. The Helen Mar and 
the Ontario, two whalers, came into collision in the Arctic Ocean. The On- 
tario was lost and the Helen Mar much injured. Both vessels were held in 
fault. One question was how the value of the oil and bone on the Ontario 
was to be ascertained. There was no market value for it at the place of the 
injury, and the value at New Bedford less the freight, insurance, and other 
usual charges, was held to be the rule in both the district and circuit 
courts. There was, however, a difference of opinion on the question when 
this value was to be estimated. Judge Lowell held that it was to be on the 
day of the collision. Judge Shepley held that it was to be on the day 
when it would probably have arrived, had it been shipped at once. Two 
questions of interest arose under the United States Statute of 1851, limiting 
the liability of the owners. First, whether whaling equipment was included 
in the term ‘‘ ship; ’’ and, second, whether in the case of a whaler there could 
be said to be ‘‘ freight pending.’’ Both questions were decided in the neg- 
ative. 
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Commentaries on Equity Jurisprudence as Administered in England and America. 

By Josern Srory, LL.D. 12th Edition. Carefully revised with Notes 
and New Cases added. By Jarnus W. Perry. In two volumes. Boston: 
Little, Brown, & Co. 1877. 


WE have so recently published a notice of this admirable work [Am. Law 
Rev. Vol. 8, p. 593], the eleventh edition having issued from the press only 
a few years ago, that we feel called upon now to add but a few words. 
As to the merits of the work itself we heartily indorse what Mr. Perry says in 
his preface to this edition, and we believe that he but records the verdict of 
the profession, when he says ‘ eleven large editions of this work have been ab- 
sorbed into the literature of the law. After such an indorsement, it seems little 
short of presumption either to criticise or commend it; but a careful study of 
the book in the preparation of this edition, as well as a study for many years 
of many of the topics embraced in it, emboldens the editor to say that this 
treatise is a wonderful exposition of the jurisprudence of equity. ... It is 
an enduring monument to the industry, learning, and genius of its distinguished 
author.’’ That Mr. Perry, who is so well and favorably known to the profes- 
sion, through his able and thorough work on ‘ Trusts,’’ should have devoted 
so much time and labor to the preparation of a new edition of this book, in- 
stead of pursuing his work of original composition, is a strong tribute to the 
value of Judge Story’s commentaries. 

We are obliged, however, to differ completely from Mr. Perry, as to the ar- 
rangement of this work, on two points. In these only, we think his work open 
to criticism. On the first matter we state our opinion with reluctance, but we 
believe that we represent the general feeling of the profession in saying that we 
consider Judge Redfield’s action in interpolating into the body of the work, as 
a part of the text, his own florid notes, wholly unwarrantable. We have been 
hoping for many years that some editor would relegate to their proper position 
these ambitious additions. Mr. Perry has, however, hesitated to do so for the 
reason, which he has stated in his preface, that it ‘‘ would tend to overwhelm 
the text with notes.’’ We cannot consider this reason sufficient. The ad- 
ditions are in fact notes, and should be printed as such. As a portion of the 
text, they certainly are more likely to overwhelm it than if they were presented 
to the reader in their proper position of subordination. The difficulty which 
Mr. Perry seeks to avoid might better be met by liberal omissions, and we 
hope that Mr. Perry’s successor in the trust will be more energetic in this 
regard. 

The other point on which we differ from Mr. Perry is of less importance, 
but we think that his course in making the notes of all the previous editors 
indistinguishable is not wholly satisfactory. He says in his preface that he 
does not think it important to ‘* distinguish the notes of mere editors from 
each other.’’ Applying this theory to his own case we think him too 
modest by half. The knowledge of the authorship of a note is sometimes 
of great value. Even if notes have been prepared with equal care, still they 
represent the results of researches made by men of different ages, capacities, 
and habits of thought, and their authority with the profession depends in 
great measure upon the character and reputation of their author. 

The mechanical execution of the book is admirable, and the editor’s new 
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arrangement of the notes has enabled him greatly to increase the contents of 
the book while the bulk is actually decreased. Mr. Perry has added to the 
authorities previously cited, nearly nine hundred cases, selected from the latest 
and most important decisions. 


The Legislation of the German Empire; with Explanatory Notes, &c. Part 111. 
Criminal Law. Vol. II. No.4. Containing the Penal Laws of February 
26, 1876. With a Commentary. By Oscar Meves K., Appellations- 
gerichtsrath. 

Tuts work has already been noticed in this Review, and its general scope 
and objects were then pointed out. The number now before us is devoted to 
certain articles of the penal code. The subject of the first clause discussed 
(section 361, article I.) deals with a kind of legislation as yet very strange and 
rather awful to the majority of respectable Americans. Freely translated the 
provision in question reads, ‘‘ If any woman, who as a professed prostitute is 
subject to the supervision of the police, violates any of the police directions 
made in this respect for the preservation of health, of public order, and of 
public decency, or if she shall exercise her profession of prostitute without 
such supervision, she shall be punished with imprisonment,’’ &c. There is a 
cold realism about the language of the statute which brings home very forcibly 
the foreign method of dealing with one of our great social problems. Other 
provisions discussed in this number treat of the use of false papers, such as 
passports, naturalization certificates, and the like; of false weights and meas- 
ures; of the removal of earth, stones, &c., from the land of an individual, or 
from the highway ; of taking pledges from soldiers without leave of the com- 
manding officer, —a serious offence and characteristic of a great military power; 
of penalties to foreigners fishing off the German coast; and of the responsi- 
bility of parents, guardians, and masters. 

There is a curiously paternal atmosphere about the wording of many of 
these laws, and they give the reader a strong sensation of the existence of an 
omnipresent and vigilant police, all of which is increased by the chance ap- 
pearance of ‘ Wilhelm, Fiirst v. Bismarck *’ at the conclusion of the last arti- 
cle. The paternal care of the laws is illustrated by the clause relating to 
locksmiths: *‘ Any locksmith, who, without the direction of a magistrate, or 
without the approbation of the tenant of a dwelling, manufactures keys for 
the rooms or chambers in the said dwelling, or who, to open the lock in the 
same, manufactures a door-key without the approbation of the householder or 
of his representative, or who, without the permission of the chief of police, 
furnishes a double key or pick-lock, shall be punished,”’ &c. It does not lie 
in our mouth, however, to carp at such a law as this as meddling or paternal, 
when the remembrance of certain liquor laws is still so fresh. 

We have left ourselves but little space to speak of the commentary which 
accompanies the laws. Herr Meves has performed his work conscientiously, 
learnedly, and not at too great length. The commentary is a commentary 
pure and simple. That is to say, it gives a short history of the particular law, 
and the explanations and criticisms of the commentator as to its purport and 
value. ‘The multitude of cases which would fill the pages of such a work in 

this country are spared to the Germans. To add that the method is good, 
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and the indexing complete, is simply to say that the book has the character- 
istics common to all first-rate German work. 


Reports of Cases Argued and Determined in the Supreme Court of the State of 
Wisconsin. With Tables of the Cases and Principal Matters. O.M. Con- 
OVER, Official Reporter. Volume XL. Containing cases determined at the 
January and August Terms, 1876, with the Rules of the Supreme Court, 
adopted August 15, 1876. Chicago: Callaghan & Co. 1877. 

WE have often had occasion to commend the general excellence of these 
reports, and the promptness with which they are laid before the public. The 
present volume contains all the cases but one which were * ripe for reporting,”’ 
as the preface phrases it, up to the firstof February. Of these the most impor- 
tant is State ex rel. Drake v. Doyle, p. 175, which was a new attempt to enforce 
the State.statute requiring foreign insurance companies, as a condition precedent 
to doing business within the State, to agree not to remove into the United States 
courts any actions brought against them in State courts. It was held by 
the Supreme Court of the United States, in Home Ins. Co. v. Morse, 20 Wall. 
445, reversing the judgment of the Supreme Court of Wisconsin, that such 
an agreement could not constitutionally be invoked to prevent a removal. 
But the laws of the State further provided that if any company should attempt 
to remove an action, contrary to its agreement, it should ‘‘ be the imperative 
duty of the Secretary of State to revoke any license to such company to do 
any business in the State;’’ and the present case was an application for a 
mandamus to compel the Secretary to revoke the license of one of these con- 
tumacious companies, which had not only removed an action into the United 
States Circuit Court, but had procured an injunction out of that court to re- 
strain the Secretary from revoking its license. It was held by the State Su- 
preme Court, after full argument, that the statute requiring the agreement not 
to remove was constitutional ; that the United States Supreme Court had 
not held otherwise, their judgment establishing only that the statute could 
not be enforced specifically by a denial of the right of removal, and not de- 
termining that any penalty for its breach could not be enforced; that the Sec- 
retary had no discretion as to revoking the license, and was compellable by 
mandamus to act; that any citizen might prosecute the writ for that purpose; 
and that the injunction granted by the United States Court against the Secre- 
tary was in effect an injunction against the State, and so unconstitutional and 
void; and a peremptory mandamus was awarded and obeyed. 

Two charity cases in this volume are also of interest : Ruth v. Oberbrunner, 
p- 238, and Heiss v. Murphey, p. 276. It would seem that the statutes of Wis- 
consin, like those of New York, confine trusts within very narrow limits, and 
require them to be expressed with great particularity in order to be valid ; and 
the court disclaims any power of executing them cy pres. 

In Bromley v. Goodrich, p. 131, the doctrine of Brigham v. Claflin, 31 Wis. 
607, is strongly reaffirmed, the Court holding, contrary to the weight of opinion 

elsewhere, that a State court has no jurisdiction to avoid a conveyance as being 
in fraud of the Bankrupt Act. 

Watkins v. Blatschinski, p. 347, is an extreme case of equitable conversion, 
exempting the purchase-money due for a homestead estate sold, from garnish- 
ment in the hands of a purchaser in a suit against the vendor. 
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The reporter’s practice of prefixing to each head-note a short title, showing 
the general subject of the case, as is done in the English reports, is convenient, 
but needs to be done carefully. In Mohr v. Tulip, p. 66, we find the startling 
title, ‘* Guardian’s Sale of Real Estate ; Mortgage of Lunatic.’’ The des- 
perate shifts of that guardian to raise money on the person as well as the 
property of his ward might well be the subject of inquiry by a court. * 


A Treatise on the Law and Practice of Voluntary Assignment for the Benefit of 
Creditors. By ALEXANDER M. Berrity. Third Edition, by James L. 
Bisuop. New York: Baker, Voorhis, & Co. 1577. 


Tue United States Bankrupt Law is still in a certain sense upon its trial. 
Its efficiency as a means of preventing fraud has so far been impaired by the 
amendments of 1874, that as it stands it fails to secure one main object of all 
bankruptcy systems. The large expenses which attend its operation, the fre- 
quent recourse of dishonest debtors to its shelter, and the slender results which 
it yields to creditors, have created in many minds a blind hostility to any 
bankrupt law ; and whether the agitation for a change, which must surely come, 
will result in amendment, which is desirable, or in repeal, which is not, can 
hardly be predicted. 

This new edition of Mr. Burrill’s careful work comes therefore very season- 
ably to set forth the rules and practical mode of operating a simpler system of 
insolvent administration. The practice of voluntary assignments, to which the 
sanction and shape of statutory enactment was very generally given, though 
interrupted for a time by the United States bankrupt laws of 1542 and 1867, 
has always kept its place, as a cheaper and more rapid mode of settling the 
debtor’s estate, where his honesty is unquestioned. 

Upon the passage of local insolvent laws, the courts were at first inclined 
to restrict very much the statutory system of voluntary assignment; but 
a more liberal interpretation was soon applied. A noticeable example of 
this may be found in our own courts, in comparing the language of Suaw, 
C. J.,in Wyles v. Beals, 1 Gray, 233, 236, 237, with the views of the same 
learned judge in the later case of Edwards vy. Mitchell, ib. 239. See also 

Vational Mechanics’ & Traders’ Bank v. Eagle Sugar Refinery, 109 Mass. 38, 39, 
where the subject is ably reviewed by Mr. Justice Wells. 

Mr. Burrill’s book was originally well written, and presented its matter in 
a clear and concise style, but in a manner that somewhat suggested a paucity 
of material. The present edition shows marked signs of improvement in this 
particular, and many valuable additions in text and notes have been made, and 
it would doubtless have been marked by even greater changes if the editor had 
felt free to deal with the text as Mr. Burrill himself would have done. In pre- 
senting a treatise on what certainly is, in effect, a rival system to that of 
bankruptcy, it would not have been amiss to have incorporated more matter 
drawn from independent branches of law, which was connected with or col- 

laterally involved in the discussion and presentment of the topics immediately 
treated, 

As it is, however, we have in this compact and satisfactory treatise a reliable 
guide in the many and difficult questions which attend the settlement, without 
suit, of an insolvent estate. The faithful accuracy of Mr. Burrill in statement 
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and citation has been imitated by his editor; and the neat execution of the 
mechanical part of the work is an additional recommendation in its favor. 


A Treatise on Trial by Jury, including Questions of Law and Fact, with an in- 
troductory chapter on the Origin and History of Jury Trial. By Joun Pror- 
Fatt, LL.B., author of ‘‘ Curiosities and Law of Wills,’’ &c. San 
Francisco: Sumner Whitney, & Co. New York: Hurd & Houghton. 
Cambridge : The Riverside Press. 1877. 

Tue bulk of this volume consists of a manual of practice on all matters 
concerning a jury trial, from the selection and summoning of the jury to its 
final discharge at the end of the trial. There are preceding chapters on the 
different kinds of juries and on the right to trial by jury, and the whole is in- 
troduced by an essay on the origin and history of the jury. In the preface, 
the author calls attention to the fact that it is a first attempt to give in one 
work the law applicable to all proceedings connected with the jury, together 
with a history of the institution, and he craves the indulgence of the public 
on that ground. There seems no good reason why a historical treatise should 
be bound up in the same covers with a manual of practice, and an examination 
of the book shows that the two parts meet with very unequal treatment, and 
suggests anew that for historical work a very different sort of talent is de- 
manded from that sutlicing to produce a useful manual. But although Mr. 
Proffatt’s historical introduction is not in itself a masterly production, his 
painstaking reading in the history of his subject, appears for good in the sub- 
sequent part of his book. There is a certain modesty in giving so-called 
‘* reasons ’’ for the institution as it presents itself in its various aspects in 
modern times, and a want of flippancy in accounting a priori and according 
to broad principles of humanity for some of its peculiarities, which are in 
refreshing contrast to much of the confident buncombe put forth by the 
majority of writers on this venerable institution. But, although Mr. Proffatt’s 
historical studies have had the effect of improving in a general way that por- 
tion of his book designed as a manual of practice, it must be admitted that 
it would have been better if he had omitted his introductory chapter. As a 
manual of practice, the book leaves very little to be desired. There is perhaps 
too much space devoted to advising counsel as to the most effective manner 
of conducting a case, illustrated by copious quotations from Cicero, Mr. 
Forsyth’s ‘* Hortensius,’’ and works on the Duties of Advocates, but in gen- 
eral the ground is well covered and no more. A vast number of cases are 
pertinently cited illustrating the many points that are likely to arise in a law- 
yer’s jury practice, about which he requires immediate information. Not 
only are the older cases, already to be found in the books, duly incorporated, 
but the latest decisions also find their due place. 

If we examine the historical part, the result is less satisfactory. What, for 
instance, should we think, if, in treating the question of libel, the author 
had indeed given the case of the Dean of St. Asaph at length, but had made 
no allusion to Fox’s Libel Act, or to the various decisions under that or simi- 
lar legislation? We should certainly hold that to be a very defective presen- 
tation of the subject of libel in its relations to trial by jury. Yet the author’s 
essay on the origin of the jury is no more satisfactory than a chapter on the 


fu 


De 
an 
bt 
to 
la 
hi 
A 
tl 
( 
t 
f 

( 

t 


BOOK NOTICES. 591 


function of the jury in libel suits would be if it left off with the case of the 
Dean of St. Asaph. 

The author seems to have read some of the older literature on the subject, 
and to have attempted a study of some of the original sources of information : 
but, from ignorance of the results of modern critical studies, he has failed 
to interpret the original authorities correctly, and we find him successively 
laboring to see the jury in certain passages in the Anglo-Saxon laws which 
have been proved now more than once to authorize no such conclusion; 
coquetting with Finlason’s Roman derivation ; and even discoursing about the 
Athenian Dikasts, after the manner of Pettingall and Zeutner. This is not 
the place to consider the question of the origin of the jury. The present 
state of inquiry on that subject was set forth in a late number of this Review 
(October, 1876), in connection with a review of Brunner’s exhaustive work on 
the subject. It may not be too much to hope that any one who shall in 
future attempt this troublesome point of legal history will have read Brun- 
ner’s book, or, at least, the remarks of Professor Stubbs on the subject in his 
Constitutional History of England. In legal history, it is above all important 
to know and take advantage of what has already been done. 


Reports of Selected Civil and Criminal Cases decided in the Court of Appeals of 
Kentucky. By W. P. D. Busu, Reporter. Vol. XI. Louisville, Ky.: 
John P. Morton & Co. 1876. 

Tuis volume contains decisions rendered in the latter part of 1874, in 1875, 
and in the early part of 1876. 

The reporting is upon the method hitherto pursued in this series. The 
facts are given by the court, — sometimes in rather a diffuse and colloquial 
manner, — and the reporter adds a list of cases cited by counsel, in one case 
extending his enumerations through seven pages. The arguments of counsel 
are never given. 

There are few cases to be selected as of special interest. 

In Buford v. Speed, p. 338, the court allows a contract made with a public 
enemy to be enforced. 

Buford, the defendant in the original action, was in the Confederate army; 
and, while he was absent upon service, proceedings were instituted to enforce 
confiscation of his property in Kentucky. His wife, who remained in Ken- 
tucky, employed Speed to protect her husband’s interests in that property; 
and Speed brought an action to recover his fees from Buford. The court 
hold that the wife, even though acting without express authority, bound her 
husband, her authority being, ‘‘ ez necessifate rei, by implication of law.” 
Furthermore, it being established by the United States Supreme Court that a 
public enemy may have standing in court to protect his property when threat- 
ened with confiscation; the court, in this case, holds it to be a necessary con- 
sequence that he may employ counsel, and that such counsel may recover his 
fees. 

It would seem clear that, if the enemy himself may be recognized, his coun- 
sel may be. But that the counsel may recover his fees is a proposition hardly 
so indisputable as the court assumes. 

In Gaar, &c. v. Louisville Banking Co., p. 180, an action was brought 
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upon a bill of exchange, drawn upon its face in the ordinary form, but bear- 
ing upon its back an agreement, signed by drawer, acceptors, and two indors- 
ers, binding them to pay attorney’s fees, if any holder should bring suit upon 
the bill. 

It was objected by those indorsers that the bill was not negotiable, since it 
included attorney’s fees, and was, therefore, for an uncertain amount. 
The court holds that, since the amount to be paid at maturity is definite, 


the negotiability of the instrument is not affected by the uncertainty which 
attaches to it after maturity. 


Cases Argued and Determined in the Circuit Courts of the United States for the 
Fifth Judicial Circuit. Reported by Witt1am B. Woops, the Circuit 
Judge. Vol. Il. Chicago: Callaghan & Co., Law Book Publishers, 1876. 
Tue extent of the fifth circuit, the number of districts into which it is 

necessarily divided, and the consequent multiplication of terms, must render 

the duties of the circuit judge exceedingly arduous; and we are surprised that 

Judge Woods is able to issue his second volume of reports so promptly. It 

contains decisions of the Circuit Court rendered in nine different districts, and 

includes cases decided at terms held in the spring and early summer of 1876. 

Many of the opinions reported are those of Mr. Justice Bradley, but in a 

majority of the cases the opinion is given by Judge Woods, a few opinions by 

the district judges being included. In many cases, the report consists only of 
head-note and opinion, but a statement of facts and a summary of the argu- 
ments are added wherever the reporter thought it necessary to an understand- 
ing of the case. As a rule, it seems to us better that a judge should not be 
his own reporter. A case is more likely to be presented accurately by an 
indifferent person than by one who, having decided it, is apt in reporting to 
overlook facts which, in his judgment, are immaterial. An opinion is fre- 
quently an argument, which presents one side of a case. A good reporter 
will make it apparent that both sides were presented to the court. We make 
these remarks without intending at all to reflect on Judge Woods, whose 
reporting strikes us as very good, but rather as a protest against the practice, 


not uncommon among reporters, of relying too implicitly on the statement of 
facts contained in the opinion. 


The decisions reported in this volume discuss very various, and, in a large 
proportion of cases, very important questions. The reader will gather from 
it an accurate idea of the condition of the Southern States, for the cases tell 
a monotonous tale of financial disaster. Suits by the holders of municipal 
bonds to enforce the payment of interest or principal, or to compel State 
officers to levy a tax for the purpose; and bills in equity, brought by 
bondholders, to foreclose their mortgages on bankrupt railroads, fill many 
of its pages; and the opinions in these cases are valuable contributions 
to the law. We recognize among the parties to these suits not a few familiar 
names, associated either with the political or financial history of the last ten 
years, and are furnished with abundant opportunities for learning how easy it 
is to persuade even careful men to make hopelessly bad investments. ‘* The 
Yahoola River and Cane Creek Hydraulic Hose Mining Company ’”’ is a name 
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which to-day would hardly attract the conservative investor, but in its time it 
fascinated many; and, as our eye fell upon its name, somewhat abbreviated, 
occurring in the title of a case, it struck us as a fair type of the financial 
adventures, whose failure has helped largely to increase the labors of Judge 
Woods. 

There are many cases which we should be glad to mention, but selection is 
difficult and our space is limited. We believe our readers will find the volume 
interesting and valuable. 


A Treatise on the Law of Evidence. By Simon Greentear, LL.D., Emeritus 
Professor of Law in Harvard University. Thirteenth edition. Carefully 
revised, with large additions. By Joun Witper May. Vols. Il. and 
Ill. 

Votvme I. of this work, by Mr. May, was noticed in the American Law 
Review for January, 1877. Volumes II. and III. have been received since 
our January number went to press. 

Asis well known the first volume is devoted to the general rules of evidence, 
— the two last to evidence as applied to particular actions. The subjects dis- 
cussed in these volumes are quite as appropriately treated in books upon pro- 
cedure as in those on evidence, and are eliminated by writers like Stephen 
from treatises which discuss evidence and that alone. The last volume con- 
tains parts devoted to evidence in Equity, and Admiralty and Prize Courts. 
So far as the second volume discusses the rules of pleading and the application 
of evidence to the proof of the necessary allegations on certain issues, — as 
abatement, bastardy, carriers, case, custom, duress, insurance, libel, and the 
like, — the law may be contained in other books as well as in a book on evi- 
dence. The treatment of the variations in methods of proof, obtaining in 
Equity or Admiralty, may also be found in the appropriate treatises. Still, 
the suggestions of Mr. Greenleaf furnish a valuable summary to the student, 
and a ready book of reference to the practitioner. 

These parts of Mr. Greenleaf’s work are not relatively as valuable as 
when they were written, but we should not wish to see them grow obsolete, or 
to have the first volume of his work published separately. 

In these volumes the same thorough course has been pursued, and very 
large additions in the way of cases and notes have been made by Mr. May. 


Commentaries on the Criminal Laws. By Joet Prentiss Bisnop. Sixth 
edition. Revised and greatly enlarged. Twovols. Boston: Little, 
Brown & Co. 1877. 

Tues volumes are a monument of conscientious and painstaking industry. 
They must have cost the devoted author an amount of labor in the presence 
of which a less warm and enthusiastic man would have retreated from the 
field. The work was good twenty years ago, and from the first has, under 
the author’s watchful care and constant personal supervision, been grow- 
ing better and better through six editions, till now, for the American lawyer 
certainly, it is, longo intervallo, the best treatise on its special subject to be 
found in the language. We speak from the test of actual, frequent, and long 
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continued use. A demand which has called for six editions in twenty years, 
settles any question as to the home estimate of the work; and we happen to know, 
aside from the evidence contained in the author’s introduction, that Mr. 
Bishop’s labors have attracted attention and are appreciated abroad. Indeed, 
we know of no single English work, which is so full and complete, and opens 
up so readily the learning of the books upon the qualities, characteristics, and 
definitions of common-law crimes. When Mr. Bishop began he found Chitty, 
Archbold, and Roscoe, or some annotated and fragmentary American re- 
productions of all three, occupying the field, —but no American treatise 
based on original methods, and personal examination of the original sources. 
This latter we now have as the result of Mr. Bishop’s studies. Twenty-five 
hundred new cases examined and added to the more than seven thousand con- 
tained in the fifth edition, attest, at once, the amount of labor which has 
been bestowed, and the unflagging interest with which the author follows the 
ceaseless and swelling current of adjudications. That in all these multitudes 
of cases there may not be found some inaccuracy of statement, or some 
omission which we should not have advised; or that there are not peculiarities 
of style and of illustration at which a captious critic might carp, or to 
which even a candid one might object, we do not assert. But even such 
defects are neither many nor obvious, while every page bears testimony to the 
author’s faithful endeavors to compass the great end — and a great one it is— 
of making a good book, both for the student and the practising lawyer. In 
presence of admitted and signal success, we do not sympathize with that criti- 
cism which waxes wroth on account of fancied or real infirmities of detail, and 
triumphs ostentatiously over the discovery of minor defects. We are more 
than content to accept the sun, maugre his spots. To a master-piece of 
art, in itself full of truth, life, and beauty, we can yield our homage, not- 
withstanding a prowling critic might discover a defective finger-nail. Such 
criticism is depraved; and will generally be found, we cannot but think, co- 
existent with an incapacity to fairly appreciate either merits or defects. The 
maker of a good book is a public benefactor, and no one who has not been 
in actual service can begin to tell what an expenditure of time and patience 
and thought it costs. We have a multitude of indifferent books, but no surfeit 
of good ones. We hope Mr. Bishop’s success and example will lead others 
to give us the fruits of the same conscientious labor bestowed upon other 
fields. 


Practice, Pleading, and Evidence in the Courts of the State of California in 
General Civil Suits and Proceedings: being the Code of Civil Procedure of 
California, as amended up to the close of the Twenty-first Session of the 
Legislature (1876), with full cross-references and annotations from the 
various Courts in the United States. By E. F. Burremer Harston, of 
the San Francisco Bar. Adapted to all States that practise under a Code. 
San Francisco: A. L. Bancroft & Co., Law Book Publishers, Booksellers 
and Stationers. 1877. 


Tuts bulky volume is, in fact, the California Code of Civil Procedure, with 
its amendments and copious notes by Mr. Harston. The plan of the work is 
simple. The various sections of the Code are printed in their order, and to 
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such as require annotation are appended explanatory notes, in which are col- 
lected the various decisions of the California courts, which aid in the inter- 
pretation of the section or bear upon the subject of which it treats, and, in 
some instances, authorities from other States and countries upon which the 
Supreme Court of California has relied. It is difficult for any one who is not 
familiar with the law and practice of California to form an accurate judgment 
of the work, but it seems to have been well done. The notes, as far as we have 
been able to examine them, appear to be full, careful, and accurate. We 
cannot doubt that the book will be indispensable to all who have occasion to 
study or practise under the law of California. Such a manual, which presents 
at once the section of the statute and all the decisions which interpret or illus- 
trate it, is a great convenience in every State, and in many the demand has 
been supplied. Mr. Harston’s book compares favorably, in our judgment, 
with any similar work that has come to our notice. 
Of the code itself we could say much, and the subject is inviting, but an 
essay on comparative jurisprudence cannot be compressed into the limits of a 
book notice. 


Forms and Use of Blanks. By R. W. Hent, Counsellor at Law. Being 
over nine hundred forms in ordinary legal and business transactions, drawn 
strictly in conformity with the laws of California, Nevada. Colorado, Ore- 
gon, Washington, Montana, Idaho, Utah, Arizona, and Wyoming. Second 
edition. Greatly improved and condensed, with remarks and instructions 
relative to the using and filling up of the blanks, and the acknowledging and 
recording of the instruments of which forms are given. By J. C. Bares, 
of the San Francisco Bar. San Francisco: A. L. Bancroft & Co., Law 
Book Publishers, Booksellers and Stationers. 1877. 


Tue first edition of this work was published some ten years ago. The 
demand for a second proves that it has been found useful in the States and 
Territories for which it is designed. Its title-page states its contents fully, 
and the forms, as far as we have been able to examine them, seem neat and 
accurate. 


Hubbell’s Legal Directory for Lawyers and Business Men, containing the names 
of one or more of the leading and most reliable attorneys in nearly three 
thousand cities and towns in the United States and Canada. A synopsis 
of the Collection Laws of each State and Canada, with instructions for 
taking depositions, the execution and acknowledgment of deeds, wills, &c., 
and a concise synopsis of the Bankrupt Law, with Registers in Bankruptcy 
and times for holding courts throughout the United States and Territories, 
for the year commencing October 1, 1876, to which is added a list of promi- 
nent banks and bankers throughout the United States. J. H. Hussett,. 
Editor and Compiler. J. H. Hubbell & Co. New York: 24 Park Place. 
Tue value of this compilation is now well established, and it needs no 

recommendation to the profession. It fulfils the abundant promise of its 

title-page ; and, in saying this, we say all that the title-page leaves unsaid. 
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The Virginia Law Journal. Vol. 1. No. 1. January, 1877. Grorce L. 
Curistian, Frank W. Curist1an, Editors. J. W. Randolph and English, 
Richmond, Va. 


Tuts new magazine is intended primarily, as we gather from the preface, 
to furnish the Virginia bar with reports of the decisions rendered by the 
courts of that State, some of which are now not reported at all, and others 
only in the regular reports at long intervals. It will contain also original 
articles on legal subjects. We have no doubt that it will prove a great con- 
venience to the profession in Virginia, and we cordially wish it success. 
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SUMMARY OF EVENTS. 


THE, UNITED STATES. 


Tue Erectorat Commission. — When Congress met last December, the 
two Houses were called upon to deal with the most difficult problem which 
could be presented under the Constitution, and to solve it under circumstances 
the most unfavorable for calm and impartial deliberation. The questions 
raised by the double returns from the contested States were in themselves most 
embarrassing, and the difficulty was increased by the doubt as to where lay the 
power to decide them. Could the President of the Senate determine what 
votes should be counted? or, was this power granted to Congress, and, if so, did 
it require the concurrence of both Houses to reject a vote, or must both agree 
to count it? The answers to these questions decided the election. They had 
been the subject of earnest discussion for many years, and opinions had been 
very evenly balanced. It was natural that each party should adopt the view 
which would insure a decision in its favor; it was clear that neither would 
yield; it was impossible that a conflict which long debates had left undecided, 
when no personal interest was affected by the result, should be ended in less 
than three months, when the interests at stake were so vast, when both 
parties were exasperated by the alleged frauds of their opponents, and when 
individual interests and ambitions were certain to enter so largely into the 
contest. Under these circumstances, it was obviously vain to expect that the 
two Houses could unite on any settlement of the vexed questions; and no course 
was left but the creation of an independent tribunal, which should first deter- 
mine the power of Congress over the electoral votes, and then, exercising that 
power, should further decide what votes should be counted. Such a tribunal 
was the Electoral Commission. 

It is yet too early to determine the precise value of the contribution made 
by the decisions of this tribunal toward the settlement of the questions in dis- 
pute, as the opinions of its members will not be published until after the 
thirty-first of March. We have now only a brief statement of the results 
arrived at. The decision in the first case sent to the Commission, that of 
Florida, brought the dispute within the narrowest limits. This decision, which 
was afterward followed in the Louisiana case, was, ‘‘ That it is not competent 
under the Constitution and the law as it existed at the date of the constituent 
act, to go into evidence aliunde the papers opened by the President of the Senate 
in the presence of the two Houses, to prove that other persons than those regularly 
certified to by the governor of the State of Florida, in and according to the 
determination and declaration of their appointment by the board of State can- 
vassers of said State prior to the time required for the performance of their 


duties, had been appointed electors, or by counter proof to show that they had 
not.’’ 
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Tt was also decided in the Florida case, that “‘ all proceedings of the courts 
or acts of the legislature or of the executive of Florida, subsequent to the 
casting of the votes of the electors on the prescribed day,’’ were inadmissible in 
evidence. This decision would seem to be within the policy of the law which 
requires that the election shall be held on the same day throughout the Union; 
namely, that no State may have the power to change the general result, simply 
by delaying the declaration of its own vote, or by voting on a later day with 
knowledge of the results elsewhere. 

In both Florida and Louisiana, questions arose in regard to the eligibility 
of electors; but there seems to be a genuine contradiction between the rulings 
of the Commission in the two cases, which we must wait for the opinions to 
reconcile. In the case of Florida, it was voted to receive evidence touching the 
eligibility of Humphries, whose title was disputed; but the Commission found 
as a fact that the evidence was not sufficient to show that he held the dis- 
qualifying office on the day he was chosen. In the Louisiana case, however, 
the Commission laid down the rule, that “ it is not competent to prove that any 
of said persons so appointed electors as aforesaid held an office of trust or 
profit under the United States at the time when they were appointed, or that 
they were ineligible under the laws of the State, or any other matter offered to 
be proved aliunde said certificates and papers.”’ 

In the Oregon case, on the other hand, the Commission seem to turn again to 
their ruling in the Florida case. They say: ‘* That, although the evidence 
shows that Watts was a postmaster at the time of his election, that fact is 
rendered immaterial by his resignation both as postmaster and elector, and his 
subsequent appointment to fill the vacancy so made by the electoral commis- 
sion,’’ meaning the other two electors. 

The questions whether Congress, or the Commission holding its powers. could 
go behind the certificates of the States, and examine into the eligibility of 
electors, were of course the only questions of general importance, though 
naturally a number of other points were raised the determination of which was 
material to the settlement of this particular election. Upon these general 
questions, the decisions of the Commission can hardly reconcile the conflicting 
opinions. The nearly equal division among its members makes only more 
apparent the radical difference between the opposing views, and will always 
greatly affect the authority of the Commission’s decrees. 

We may, however, at least consider it settled, that the President of the Sen- 
ate has no power to determine what votes shall be counted. The debate on the 
bill creating the Electoral Commission developed such a weight of authority 
against this claim, that it will hardly again be advanced. 

It is also apparent that most of.the questions which the Commission was 
called upon to decide grew out of the system of electors, and would disap- 
pear if that system were abandoned. Electors have long since ceased to be 
such in reality; and we may well consider what we gain by retaining a cum- 
brous piece of constitutional machinery which has so clearly survived its use- 
fulness. It is probable that the first step toward preventing a recurrence of these 
troubles will be the abolition of the Electoral College. 

While, however, we are satisfied that the Electoral Commission has decided 
no disputed question of constitutional law, so that it will not be raised again 
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as soon as occasion offers; and that the contest over this election has settled 
nothing, except that we should at once amend the Constitution so as to make 
such another contest impossible, — we may, at least, feel proud of having proved 
that a republican form of government is strong enough to resist dangers which 
have proved fatal to every other system. The creation of the Electoral Com- 
mission, and the quiet acquiescence of the defeated party in a result reached 
by what many consider a triumph of law over justice, and which to many of 
them is a bitter personal disappointment, are events to which history shows no 
parallel. It has well been said that the function of the American people is 
** to improvise government.”’ 

In the light of our recent experience, the following passage reads strangely: 
** The mode of appointment of the Chief Magistrate of the United States is 
almost the only part of the system, of any consequence, which has escaped 
without severe censure, or which has received the slightest mark of approba- 
tion from opponents. The most plausible of these who has appeared in 
print has even deigned to admit, that the election of the President is pretty 
well guarded. I venture somewhat further, and hesitate not to affirm, that if 
the manner of it be not perfect, it is at least excellent.’’ So writes Hamilton 
in the Federalist ; and his words afford fresh evidence, if evidence is needed, 
that there are contingencies which our ancestors did not foresee, and for which 
therefore, the Constitution which they framed makes no provision. It is the 
part of wisdom frankly to admit this, and by amendment to remedy the defects 
in that instrument as they are discovered, rather than by strained constructions 
to make it bear an interpretation which was never intended. Our safety lies 
in strict construction and liberal amendment. 


GRANGER Cases. Supreme Court. — On the first of March, after a con- 
sideration of something over a year, the Supreme Court rendered its decisions 
in the series of Granger cases, so called. In the line of decisions which define 
the power of the States, these are among the most important that have ever been 
made, The opinions were delivered by Waite, C. J. In the principal case, 
Munn et al vy. State of lilinois, the question was whether the State could “ fix 
by law the maximum of charges for the storage of grain in warehouses at 
Chicago and other places in the State having not less than one hundred thou- 
sand inhabitants, in which grain is stored in bulk, and in which the grain 
of different owners is mixed together, or in which grain is stored in such a 
manner that the identity of different lots or parcels cannot be accurately pre- 
served.’”? Among other grounds of objection it was urged, that such a law 
was repugnant ‘‘to that part of Amendment XIV. which ordains that no 
State shall ‘ deprive any person of life, liberty, or property, without due pro- 
cess of law; nor deny to any person within its jurisdiction the equal protection 
of the laws.’ ”’ 

After saying that governments have had from the earliest times an undoubted 
right to establish laws ‘‘ requiring each citizen so to conduct himself and so use 
his own property as not unnecessarily to injure another; ’’ and under this right 
to regulate ** the conduct of its citizens toward one another, and the manner 
in which each shall use his property when such regulation becomes necessary 
for the public good,”’ the court says: — 
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“This brings us to inquire as to the principles upon which this power of regula- 
tion rests, in order that we may determine what is within and what without its oper- 
ative effect. Looking, then, to the common law, from whence came the right which 
the Constitution protects, we find that when private property is ‘affected with a public 
interest, it ceases to be juris privati only.’ This was said by Lord Chief Justice Hale, 
more than two hundred years ago, in his Treatise Ye Portibus Maris (1 Harg. Law 
Tracts, 78), and has been accepted without objection as an essential elemént in the 
law of property ever since. Property does become clothed with a public interest 
when used in a manner to make it of public consequence and affect the community 
at large. When, therefore, one devotes his property to a use in which the public 
has an interest, he in effect grants to the public an interest in that use, and must 
submit to be controlled by the public for the common good, to the extent of the in- 
terest he has thus created. He may withdraw his grant by discontinuing the use; 
but, so long as he maintains the use, he must submit to the control.” 


After citing numerous cases, as of ferries, wharves, warehouses, &c., in 
which the right to make such regulations has heretofore been recognized, the 
opinion proceeds : — 


“Tt remains only to ascertain whether the warehouses of these plaintiffs in error, 
and the business which is carried on there, come within the operation of this prin- 
ciple. 

“ For this purpose we accept as true the statements of fact contained in the elab- 
orate brief of one of the counsel of the plaintiffs in error. From these it appears 
that ‘ the great producing region of the West and North-west sends its grain by water 
and rail to Chicago, where the greater part of it is shipped by vessel for transporta- 
tion to the seaboard, by the great lakes, and some of it is forwarded by railway to 
the Eastern ports. . .. Vessels, to some extent, are loaded in the Chicago harbor, 
and sailed through the St. Lawrence directly to Europe. . . . The quantity [of 
grain] received in Chicago has made it the greatest grain market in the world. 
This business has created a demand for means by which the immense quantity of 
grain can be handled or stored; and these have been found in grain warehouses, 
which are commonly called elevators, because the grain is elevated from the boat or 
car by machinery, operated by steam, into the bins prepared for its reception ; and 
elevated from the bins, by a like process, into the vessel or car which is to carry it 
on. ... In this way the largest traffic between the citizens of the country north 
and west of Chicago, and the citizens of the country lying on the Atlantic coast 
north of Washington, is in grain which passes through the elevators of Chicago. In 
this way the trade in grain is carried on by the inhabitants of seven or eight of the 
great States of the West with four or five of the States lying on the seashore, and 
forms the largest part of the inter-state commerce in these States. The grain ware- 
houses or elevators in Chicago are immense structures, holding from 300,000 to 
1,000,000 bushels at one time, according to size. ‘They are divided into bins of large 
capacity and great strength. . . . They are located with the river harbor on one 
side and the railway tracks on the other, and the grain is run through them from car 
to vessel, or boat to car, as may be demanded in the course of business. It has been 
found impossible to preserve each owner’s grain separate; and this has given rise to 
a system of inspection and grading, by which the grain of different owners is mixed, 
and receipts issued for the number of bushels which are negotiable, and redeemable 
in like kind, upon demand. This mode of conducting the business was inaugurated 
more than twenty years ago, and has grown to immense proportions. The railways 
have found it impracticable to own sue!) elevators, and public policy forbids the 
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transaction of such business by the carrier. The ownership has, therefore, been by 
private individuals, who have embarked their capital and devoted their industry to 
such business as a private pursuit. . 

“ Under such circumstances, it is difficult to see why, if the common carrier, or 
the miller, or the ferryman, or the innkeeper, or the wharfinger, or the baker, or the 
cartman, or the hackney-coachman, pursues a public employment, and exercises ‘a 
sort of public office,’ these plaintiffs in error do not. They stand, to use again the 
language of their counsel, in the very ‘gateway of commerce,’ and take toll from all 
who pass. Their business most certainly ‘tends to a common charge, and is become 
a thing of public interest and use.” Every bushel of grain for its passage ‘pays a 
toll, which is a common charge,’ and, therefore, according to Lord Hale, every such 
warehouseman ‘ought to be under public regulation, viz., that he... . take but 
reasonable toll.’ Certainly, if any business can be clothed ‘with a public interest 
and cease to be juris privati only,’ this has been. It may not be made so by the 
operation of the Constitution of Illinois or this statute ; but it is by the facts.” 


In answer to the argument that the owner of property is entitled to a reason- 
able compensation for its use, even though it be clothed with a public interest, 


and that what is reasonable is a judicial and not a legislative question, the 
court says: — 


“As has already been shown, the practice has been otherwise. In countries 
where the common law prevails, it has been customary from time immemorial for 
the legislature to declare what shall be a reasonable compensation under such cir- 
cumstances, or, perhaps more properly speaking, to fix a maximum beyond which 
any charge made would be unreasonable. Undoubtedly, in mere private contracts, 
relating to matters in which the public has no interest, what is reasonable must be 
ascertained judicially. But this is because the legislature has no control over such 
a contract. So, too, in matters which do affect the public interest, and as to which 
legislative control may be exercised, if there are no statutory regulations upon the 
subject, the courts must determine what is reasonable. The controlling fact is the 
power to regulate at all. If that exists, the right to establish the maximum of 
charge, as one of the means of regulation, is implied. In fact, the common-law rule 
which requires the charge to be reasonable is itself a regulation as to price. With- 


out it, the owner could make his rates at will, and compel the public to yield to his 
terms, or forego the use.” 


Chicago, Burlington, & Quincy R.R. Co. v. Cutts et als. In this case the 
court holds that, in the absence of any restriction on the matter in the charter 


of the company, the legislature may establish a maximum rate of charge for 
carriage. The court says: — 


“Tt is a matter of no importance that the power of regulation now under con- 
sideration was not exercised for more than twenty years after this company was 
organized. A power of government which actually exists is not lost by non-user... . 

“ Neither does it affect the case that, before the power was exercised, the company 
had pledged its income as security for the payment of debts incurred, and had leased 
its road to a tenant that relied upon the earnings for the means of paying the agreed 
rent. The company could not grant or pledge more than it had to give. After the 
pledge and after the lease, the property remained within the jurisdiction of the State, 
and continued subject to the same governmental powers that existed before.” 


We regret that we can only make this brief mention of these very impor- 
tant decisions. 
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ExTRADITION witH Spain. — The President has announced the ratification 
of an extradition treaty with Spain. The treaty was signed at Madrid on 
Jan. 5. The discussions that arose out of our difficulty with England in 
the Winslow matter, have obviously done much in shaping the treaty with 
Spain, which, it seems not unlikely, will form a basis for any others we may 
negotiate. It is agreed that the governments of the United States and of 
Spain shall, upon mutual requisition duly made, deliver up to justice all per- 
sons who may be charged with, or who have been convicted of, any crime spe- 
cified in the convention, committed within the jurisdiction of one of the 
contracting parties, while said persons were actually within such jurisdiction 
when the crime was committed, and who shall seek an asylum or be found 
within the territories of the other: provided such surrender shall take place 
only upon such evidence of criminality as, according to the laws of the place 
where the fugitive or person so charged shall be found, would justify his ap- 
prehension and commitment for trial if the crime or offence had been there 
committed. 

The treaty then proceeds: — 


“ Article 2. Persons shall be delivered up, according to the provisions of this 
convention, who shall have been charged with or convicted of any of the following 
crimes : — 

“First, Murder, comprehending the crimes designated by the terms parricide, 
assassination, poisoning, or infanticide ; second, attempt to commit murder; third, 
rape; fourth, arson; fifth, piracy or mutiny on board, when the crew or other 
person on board, or part thereof, have, by fraud or violence against the commander, 
taken possession of a vessel; sixth, burglary, defined to be an act of breaking or 
entering into a house of another in the night-time, with intent to commit felony 
therein; seventh, the act of breaking and entering offices of the government and 
public authorities, or offices of banks, banking-houses, savings banks, trust com- 
panies, and insurance companies, with intent to commit felony therein; eighth, 
robbery, defined to be felonious and forcible, taking from the person of another 
goods or money by violence, or by putting him in fear; ninth, forgery or the ut- 
terance of forged papers; tenth, forgery or falsification of the official acts of the 
government or public authority, including courts of justice, or the uttering or fraudu- 
lent use of any of the same; eleventh, fabrication of counterfeit money, whether 
coin or paper, counterfeit letter or coupons of public debt, bank-notes or other instru- 
ments of public credit, of counterfeit seals, stamps, dies, or marks of State or public 
administrator, and the utterance, circulation, or fraudulent use of any of the above- 
mentioned objects; twelfth, embezzlement of public funds committed within the 
jurisdiction of one or the other party by public officers or depositaries ; thirteenth, 
embezzlement by any person or persons, hired or salaried, to the detriment of their 
employers, when these crimes are subject to infamous punishment; fourteenth, 
kidnapping, defined to be detention of person or persons, in order to exact money from 
them, or for any other unlawful end. 

“ Article 3. The provisions of this convention shall not import the claim of ex- 
tradition for any crime or offence of political character, nor for acts connected with 
such crimes or offences ; and no person surrendered by either contracting party in 
virtue of this convention shall be tried or punished for any political crime or offence, 
nor for any act connected therewith committed previously to extradition. 

“ Article 4. No person shall be subject to extradition for any crime or offence 
committed previous to the exchange of ratifications hereof, and no person be tried 
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for any crime or offence other than that for which he was surrendered, unless such 
crime be one of those enumerated in Article 2, and shall have been committed subse- 
quent to the exchange of ratifications hereof. 

“ Article 5. A fugitive criminal shall not be surrendered under the provisions 
hereof, when, from a lapse of time or other lawful cause, according to the laws of 
the place within the jurisdiction of which the crime was committed, the criminal is 
exempt from prosecution or punishment for the offence for which his surrender is 
asked. 

“ Article 6. Ifa fugitive criminal, whose surrender may be claimed pursuant to 
the stipulations hereof, be actually under prosecution, out on bail or in custody for 
crime or offence committed in the country where he has been convicted thereof, his 
extradition may be deferred until such proceedings be determined, and until such 
criminal has been set at liberty in due course of law. 

“Article 7. Ifthe fugitive claimed by one of the parties hereof shall be also 
claimed by one or more powers, pursuant to the treaty provisions, on account of 
crimes committed within their jurisdiction, the criminal shall be delivered in their 
presence, in accordance with the demand which is the earliest in date. 

“ Article 8. Neither of the contracting parties shall be bound to deliver up its 
own citizens or subjects under the stipulations of this convention.” 


The remaining articles are briefly as follows: ‘9. Expenses to be paid by 
the government demanding a criminal. 10. Proofs of guilt shall be surren- 
dered when found with a criminal. 11. The convention shall be applicable to 
all foreign or colonial possessions of either of the two contracting parties. 
Representatives or superior consular officers are to ask warrant of arrest for 
the person whose surrender is sought ; whereupon the judges and magistrates 
of the two governments shall have power to issue a warrant for the apprehen- 
sion of the person charged; if the fugitive criminal shall have been convicted 
of the crime for which his surrender is asked, a copy of the sentence shall be 
produced. 12. This convention shall continue in force from Feb. 21; but 
either party may at any time terminate the same on giving to the other six 
months’ notice of its intention so to do. 


ExTRADITION WITH ENGLAND. — There seems to have been some misun- 
derstanding as to what was exactly the position of the British government in 
withdrawing the objections made by it in the matter of Winslow’s extradition. 
Their own view of it was recently stated in the House of Lords by Lord Derby, 
who said: — 


“ The extradition of a man named Lawrence was demanded by the American 
government on a charge made against him. His extradition was granted on that 
charge, and he was put on his trial in the United States. While he was about to be 
put on his trial, a representation was made to us that steps were being taken by the 
United States government to put him on trial for another offence in the event of 
failure to obtain a conviction on the charge in respect of which the extradition had 
been granted. Now, as the man had not been surrendered on that second charge, 
that raised the question as to the construction to be placed on the treaty. We ob- 
jected to the proceeding said to be contemplated by the United States government, 
and that government did not at the time deny the intention to put Lawrence on his 
trial in respect of the second charge; but they urged views in reference to the 
construction of the treaty which led to the correspondence between the two govern- 
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ments, which your lordships will recollect, and which led to a discussion in this 
House. The result was that we and the government of the United States held oppo- 
site views as to the construction of the treaty, inasmuch as they claimed a right 
which we held they were not entitled to claim; and we felt bound to refuse to grant 
any further extraditions till the question should be settled, and so matters remained 
for some time. Meanwhile, the man Lawrence was tried for the offence on which 
his extradition had been granted. Iam not aware what became of him; but at all 
events there was no second trial. However, in the month of August last we received 
through the American Minister a communication from the United States govern- 
ment which, if it had been made before, would have saved a great deal of trouble. 
From this communication it appeared that, notwithstanding the representations 
which had been made on the subject, yet, as far as the United States government- 
were concerned, no steps had been taken, or had been intended to be taken, with the 
view of putting Lawrence on his trial for the second offence. In other words, the 
government of the United States claimed a right under the treaty which we did not 
admit the existence of; but they stated, and we did not doubt the accuracy of the 
statement, that they had not exercised, or attempted to exercise, the right they so 
claimed. That materially altered the position of affairs. We continued to maintain, 
and we maintain now, that the construction which we put on the treaty was the cor- 
rect one; but from the information we obtained in August, and which, I repeat, it is 
a pity we had not obtained at an earlier date, it appeared that the question raised by 
the United States government was purely theoretical: that is, they having raised 
a point which had not arisen in practice, we thought that the question might well re- 
main in abeyance till it did arise in actual practice. We were of opinion that, in the 
circumstances really existing, there was no further occasion for suspending the oper- 
ation of the treaty, and it remains now as it was before. Had steps been taken under 
it by the United States government inconsistent with the view held by us, then we 
should have continued to feel that the treaty could only be renewed under the con- 
ditions suggested by us; but, as matters stood, we felt that those conditions were 
no longer required. The arrangements between the two governments continue as 
before that question was raised, pending the negotiations for a new treaty, which 
negotiations are now in progress. That is the whole case.” 


Mr. Justicr Davis of the Supreme Court was elected by the General As- 
sembly of Illinois as the successor of General Logan in the United States 
Senate, on January 25, 1877. 

The nomination of Mr. Justice Devens, of the Supreme Court of Massa- 
chusetts, as Attorney-General of the United States, was sent to the Senate 
March 7, and confirmed by that body on the 10th day of March. 


ILLINOIS. 


Common Carrier. — For Acts oF Srrixers.’’ — Pittsburg, 
Ft. Wayne, & Chicago Ry. Co. v. Hazen. — SuPREME Court. — A question of 
considerable interest and some nicety arose in this case. The facts are sufticiently 
stated in the opinion of the court. The judgment below was for Hazen. On 
appeal to the Supreme Court, the matter was twice argued, and that court 
finally delivered the following opinion (Dickey, J.): — 

“On the 10th of December, 1870, Hazen shipped, by the freight line of the rail- 
way company, a quantity of cheese from Chicago to New York. The cheese was 
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delivered to the consignee at New York on the 28th of December, eighteen days 
after the shipment: the proofs tending to show that the usual period of such 
transit, at that time, did not exceed twelve days; that the weather from the 10th to 
the 23d was not severely cold; but that severe cold occurred between the 23d and 
28th; and that the cheese when delivered in New York was frozen, and thereby 
damaged to the amount of $1,100.55; and for this amount was the verdict and judg- 
ment in favor of Hazen, from which the railway company appeal. 

* As an excuse for this delay beyond the usual period of such transit, the de- 
fendant, at the trial below, sought to prove that the sole cause of the delay was the 
obstruction of the passage of trains in the neighborhood of Leavitsburg, resulting 
from the irresistible violence of a large number of lawless men, acting in combination 
with brakemen, who up to that time had been employed by the railway company ; 
that the brakemen refused to work, and were discharged, and other brakemen 
promptly employed; but the moving of trains was prevented by the threats and 
violence of a mob. This evidence was objected to by the plaintiff, and excluded by 
the court. This, we think, was error. It is doubtless the law that railway companies 
cannot claim immunity from damages for injuries resulting in such cases from the 
misconduct of their employés, whether such misconduct be wilful or merely negli- 
gent. Ifemployés of a common carrier suddenly refuse to work, and the carrier 
fails promptly to supply their places with other employés, and injury results from 
the delay, the carrier is responsible: such delay results from the fault of the em- 
ployés. The evidence offered in this case, however, tends to prove that the delay 
was not the result of a want of suitable employés to conduct the trains; for the 
places of the “strikers ” were (according to the proof offered) promptly supplied by 
others. The proof offered tends to show that the delay was caused by the lawless 
and irresistible violence of the discharged brakemen, and others acting in combina- 
tion with them. These men, at the time of this lawlessness, were no longer the 
employés of the company. The case supposed is not distinguishable, in principle, 
from the assault of a mob of strangers. All the testimony on this subject should 
have been submitted to the jury for their determination of the question, whether, 
under all the circumstances, the period of transit was unnecessarily long. 

“For the delay resulting from the refusal of the employés of the company to 
do duty, the company is undoubtedly responsible; for delay resulting solely from 
the lawless violence of men, not in the employment of the company, the company is 
not responsible, even though the men whose violence caused the delay had but a 
short time before been employed by the company. 

‘‘Where employés suddenly refuse to work, and are discharged, and delay 
results from the failure of the carrier to supply promptly their places, such delay is 
attributable to the misconduct of the employés in refusing to do their duty, and 
the misconduct in such case is justly considered the proximate cause of the delay ; 
but when the places of the recusant employés are promptly supplied by others, 
competent men, and the “strikers” then prevent the new employés from doing 
duty, by lawless and irresistible violence, the delay resulting solely from this cause 

is not attributable to the misconduct of employés, but arises from the misconduct 
of persons for whose acts the carrier is in no manner responsible. 
“ The judgment is therefore reversed, and the cause remanded for a new trial.” 


IOWA. 


Bankruptcy. — JURISDICTION OF STATE Court. — U. S. Circuit Court. 
—To fix the precise limit of the jurisdiction of the State courts in causes 
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wherein the defendant becomes bankrupt, still seems difficult. In Bracken, 
Assignee of Browne y. Johnston, the defendant, Sept. 23, 1872, brought his 
suit in the State court against Browne, and attached his property. Jan. 21, 
1873, Browne’s creditors filed a petition in bankruptcy against him; and, Feb- 
ruary 14 he was adjudged bankrupt. On the 15th February, the bankrupt 
appeared in the State court, answered the defendant’s suit, went to trial, and 
defendant Johnston had judgment. The property attached was seized on the 
execution, and sold March 22. The same day the plaintiff here was duly 
elected assignee of Browne, and, after demand and refusal, brought this action 
to recover the value of the goods taken on execution. On the question whether 
a party proceeding by writ of attachment, and seizing the goods of his debtor, 
and realizing by judgment and sale under execution the whole or part of his 
debt, is liable to an assignee in bankruptcy of the debtor appointed under pro- 
ceedings instituted in the bankruptcy court, within four months of the levy of 
attachment, though no appearance or defence was made by the assignee in the 
attachment proceeding, nor any attempt to arrest them, the court (MILLER, J.) 
says: — 


“ The question occupies debatable ground in which two important principles of 
the bankrupt law seem to come in conflict; namely, the principle that no person 
shall by writ of attachment against the bankrupt obtain a preference for his debt 
over other creditors, unless issued more than four months before the commencement 
of the bankruptcy proceedings, and the principle that the State courts are not di- 
vested of their jurisdiction of cases pending in them, by the initiation of bankruptcy 


proceedings against one of the parties to such a suit, unless it be brought to the 
notice of the State court by some appropriate proceeding in that case 

“Tf there can be found any middle ground by which both these principles can be 
left to their just and proper operation, we ought to adopt it in the solution of this 
case. I think there is such a ground. The two opinions of the Supreme Court, in 
which the authority of the State courts has been most firmly sustained, were probably 
delivered by myself. I mean the case of Wilson v. The City Bank, 17 Wall. 473, and 
the case of Eyster v. Gaff et al., 91 U. S. (1 Otto) 521. 

“ But in both these cases, the proceedings of the court which were upheld were 
the exercise of the regular and ordinary powers of the court in rendering a judgment 
or decree against the party before it. And I still adhere to the doctrine, that if, by 
the usual process of the court, a plaintiff secures a judgment against the bankrupt, 
which judgment is of itself a lien, or by virtue of the levy of an execution becomes 
a lien, before the commencement of the bankruptcy proceedings, that lien must pre- 
vail; or when the State court, in pursuance of a jurisdiction invoked before the 
bankruptcy proceedings commenced, enforces a lien which has by the bankrupt law 
itself a priority over other creditors, as a mortgage or other specific lien, its proceed- 
ings are valid and effectual, notwithstanding the commencement of proceedings in 
bankruptcy while they are pending. But there is a very marked difference in the 
favor with which such a lien should be regarded, and a lien obtained by the extraor- 
dinary and summary proceeding of attachment, in which the plaintiff, being made 
aware of the failing condition of his debtor, takes the remedy into his own hands, 
and by an ex parte proceeding appropriates by his own volition the debtor's property 
to the exclusive payment of his own debt. And it was precisely this proceeding 
which the provision I have cited from the Bankrupt Law, viz., § 5044 of the Revised 
Statutes, was intended to prevent, by declaring that all such attachments are dis- 
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solved by the assignment of the bankrupt’s property, unless made within four 


fected ; and it can proceed as if no bankruptcy proceeding had been commenced, 
and its judgment is valid in every other respect, except that the lien on the property 
is gone. It gives full effect to the purpose of the bankrupt law, that no such attach- 
ment shall prevail, when instituted within four months before that law is called into 
operation, and in subordination to which principle the attaching creditor instituted 
his proceedings. The present case very forcibly illustrates the necessity of adopting 
this rule, if full effect is to be given to the provision of the bankrupt law; for the 
finding of facts shows that, though the bankrupt proceedings were instituted within 
four months after the levy of the attachment, the assignee was not appointed until 
the very day the property was sold under Jolinston’s execution. It was, therefore, 
impossible that the assignee could have interposed at any stage of the proceeding in 
the State court to bring to its notice the bankrupt proceedings, or to procure an order 
dissolving the attachment; and the creditors whom -he represents were without 
remedy, notwithstanding the positive declaration of the bankrupt law. I am of 
opinion that the defendant, Johnston, was liable for the value of the goods, as evi- 
denced by the sum for which they sold.” 


nu 
months next preceding the commencement of the bankrupt proceedings. in 

“ The purpose of the act was to put a creditor, who undertook to secure a lien by 

attachment, in precisely the same condition as one who took a preference or lien by 
the consent of the debtor. In both cases the creditor proceeded at his own hazard. nea 
If the debtor escaped the bankruptcy court for the prescribed time, the preference ba 
or lien remained valid. If he did not, it is void absolutely. The language of the stl 
section I have cited is very strong in this direction, if, to repel the idea that the at- on 
tachment is merely voidable, it is declared that the making of the deed to the assignee wi 
shall by operation of law vest title to property in the assignee, and dissolve any attach- ™ 
ment made within the four months. I think this was intended to mean that, in the at 
contingency mentioned, the attachment was ipso facto dissolved, and the property of 
attached became freed from the effects of the suit, and that it required no judicial 8 
proceeding to restore it to that condition. ul 
“ This view of the matter does not divest the court in which the attachment suit > 
is pending of its jurisdiction over the case and the parties. It merely declares that t 
the title to the attached property having been vested, by written judicial proceed- I 
ing, in the assignee, the lien of the attachment is at an end. b 
“The court can proceed to judgment against the party, and issue its execution. t 

If property liable to it can be found, it can be enforced. If not, it is like the judg- 
ment in any other case against a debtor without means. And there is no hardship q 
in this, for the reason that the attaching creditor was informed by the provisions of ‘ 
the bankrupt law that he initiated his attachment proceeding subject to its being } 
rendered ineffectual by proceedings in bankruptcy within four months. This view, . 
I think, reconciles the two opposing principles. It leaves the general jurisdiction of ' 
this State court, or any other court in which the attachment suit is pending, unaf- 


KANSAS. 


BANKRUPTCY. — PROCEEDINGS IN INVITUM.— NUMBER OF CREDITORS. 
— U.S. Cincurr Court.— The Central Law Journal prints an opinion of 
Ditton, J., regarding the question whether attaching creditors, whose at- 
tachments have been made within four months before the commencement of 
proceedings, shall be reckoned in computing the proportion of creditors, in 
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number and amount, who must join in a petition in invitum. The facts appear 
in the opinion. The judge rendered an oral decision, saying: — 


“ This case is before me on a petition to review the action of the district court, 
and the facts are as follows: Isaac T. Hosea filed his petition for adjudication of 
bankruptcy against Charles G. Scrafford, alleging, among other things, that he con- 
stituted one-fourth in number of the creditors, and that his claim was one-third in 
amount of the indebtedness of the alleged bankrupt. This was denied by Scrafford, 
who appeared by attorney and filed a list of his creditors, with a statement of his 
indebtedness. Certain other creditors then appeared, alleging that they had levied 
attachments on the debtor’s property, within four months before the commencement 
of the proceedings, and asked leave to oppose the adjudication. This leave was 
granted them, and the court proceeded to inquire into the number of creditors and 
the amounts of their respective claims ; whereupon, it was moved on part of the 
petitioning creditors, that all persons who held such attachments be excluded from 
the count as to the number of creditors and amount of indebtedness necessary to be 
joined in the petition. This motion was overruled by the District Court ; and, notice 
being given of the proposed filing of a petition for review, the case was stayed at 
this point, and no further proceedings have since been had. 

“The object of the Bankrupt Law is to secure an equal distribution of the estate 
of the bankrupt amongst all of his creditors; and, in order the most effectually to 
accomplish this, creditors who have obtained preferences are excluded from partici- 
pation in the proceedings until after the election of an assignee. I can see no reason 
why attaching creditors should not be governed by the same rules which apply to 
other creditors, whose debts are secured by preferences, which the adjudication will 
defeat. Indeed, as all attachments levied within four months before the commence- 
ment of the filing of the petition would be dissolved ipso facto by the operation of 
the bankruptcy proceedings, persons holding liens by such attachments would seem 
to have a peculiar interest in defeating an adjudication, and for this reason should 
not be reckoned, for the purposes of those proceedings, as creditors of the alleged 
bankrupt. Of course, they could not be counted if the attachments were sued out 
with a view of obtaining a preference over other creditors ; and, as in most cases a 
ground of attachment is also an act of bankruptcy, the presumption would be 
strong that such was the object of an attaching creditor. A person with a knowl- 
edge that his debtor has committed an act of bankruptcy should not be permitted 
to obtain by attachment and hold a preference over other creditors. I do not think 
that creditors, any more than the debtor, should be permitted so to defeat the object 
of the Bankrupt Law. A secured creditor cannot vote for assignee, nor can he have 
his debtor adjudged a bankrupt. Ifhe cannot be counted in favor of the proceed- 
ings to put the debtor into bankruptcy, because he is secured, there is no principle 
upon which he could be counted against them. 

“ My conclusion therefore is, that when a creditor of an alleged bankrupt, either 
by an arrangement with the bankrupt, or by attachment, obtained a security or lien 
for his claim in fraud of the Bankrupt Act, or which would be avoided by that act if the 
debtor is adjudged a bankrupt, he cannot be counted, nor can his claim be estimated, 
in computing the number and value necessary to be joined in the petition.” 


MAINE. 


Corporation. — ConsTRUCTION OF CHARTER.—A question of interest has 
recently been decided by the Supreme Court in the The State v. The Maine 
Central Railroad Co. The defendant corporation has, as the result of two 
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consolidations, been formed out of what were originally five several railroad 
companies. Some of these five companies had been by their charters exempt, 
in whole or in part, from taxation; such exemption depending upon certain 
acts to be performed by them. And, in the case of two of these companies, the 
mortgage bondholders had foreclosed their mortgages and formed new corpo- 
rations before the consolidation. By the act of consolidation the new cor- 
poration was to have all the ** immunities ” of each of the corporations which 
went to compose it. 

In an action brought to recover a tax duly assessed upon the corporate fran- 
chise of the defendants, the validity of the tax was denied, on the ground that 
the immunity granted to certain of the original companies was extended by the 
act of consolidation to these defendants. The court (AprLeron, C. J.) say:— 


“A new corporation may as well be created by the union, under a new organiza- 
tion, of existent and distinct organizations as of individuals. The new corporation 
is equally distinct from its component parts, whether composed of corporations or 
individuals. The old corporations are dissolved, except so far as they may be per- 
mitted to exist for the purpose of protecting creditors or mortgagees. The corporate 
rights of the new corporation are those derived from its charter — the act of consoli- 
dation — under and by virtue of which alone it began to be and is.” 


It appearing that the acts of consolidation did not in terms grant the exemp- 
tion claimed, it only remained to consider whether the defendants could claim 
it on the ground that the corporation was entitled to the ‘* immunities” of 
each of the component corporations. And the court held that they could not. 
The court’s conclusions are thus summed up in the opinion: — 


“When a new corporation is formed out of two or more previously existing 
corporations, and by the act creating it is ‘to have the powers, privileges, and im- 
munities possessed by each of the corporations whose union constitutes such new 
corporation, the new corporation will have ‘ privileges, powers, and immunities which 
they all (7. e. every one of them all) had, and it will not have those special powers, 
privileges, and immunities which some had and some did not have. 

“That, when two or more corporations with a special immunity from general 
taxation, the amount of such taxation being dependent upon certain precedent acts 
to be done by such corporation, thus to be exempted and those corporations are in- 
corporated into a new corporation, which is unable and is not required to do or per- 
form the acts, which must precede such special taxation, the new corporation thus 
created cannot claim the special immunity belonging to the corporations out of which 
it is composed. 

“ That, corporations formed by the action of the mortgagees of insolvent cor- 
porations and those formed by the consolidation of pre-existing corporations are new 
corporations, both by the rules of the common law and by the express terms of the 
statutes under and from which they derive their corporate existence — that, as such 
new corporation they are subject to the general law of 1831, c. 503, which has been 
continued in force to the present time —and consequently they are liable to tax- 
ation. 

“As no exemption was granted in specific terms, the remark of Mr. Justice 
Clifford in /olyoke v. Lyman, 15 Wall, 500, is peculiarly applicable, — that ‘ what is 
not granted in such acts is taken to be withheld.’ ” 


In Morgan, plaintiff in error, v. State of Louisiana, decided by the Supreme 
Court of the United States, at the October Term, 1876, it was held, that im- 
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munity from taxation was not itself ‘‘a franchise of a railroad corporation, 
which would pass as such, without other description, to a purchaser of its 
property; and that upon a sale of the property and franchises of a railroad 
corporation under a decree founded upon a mortgage, which in its terms covers 
the franchises, immunity from taxation, provided in the act of incorporation, 
did not accompany the property in its transfer to the purchaser.’’ 


Hon. Erner Sueprey, ex-Chief Justice of the Supreme Court of Maine, 
died Jan. 15, at the advanced age of eighty-seven years. Judge Shepley 
was born in Massachusetts, where he received his early education, but was 
graduated at Dartmouth College. On his admission to the bar, he established 
himself at Saco. He took a prominent part, in 1819, in the question of the 
separation of Maine from Massachusetts; and soon after the separation he was 
appointed District Attorney of the United States for the Maine District. In 
1836, he was appointed to the Supreme Bench, where he sat till 1855, — after 
1848, as Chief Justice. He also served in the United States Senate from 
1833 to 1836. 


MASSACHUSETTS. 


Tue Hon. Emory Wasnevurn. — The life of this eminent citizen, lawyer, 
teacher, and writer was ended suddenly and peacefully at his residence, in Cam- 
bridge, on Sunday, March 18, 1877. He had been confined to his house by an 
attack of acute pneumonia for four weeks; and was apparently recovering, when 
a clot of blood in the artery leading to the lungs proved almost instantly fatal. 
He was seventy-seven years old, and through the whole of this long life preserved 
a remarkable vitality, with a capacity and love of labor rarely equalled. 
Scarcely was his eye dim, or his natural force abated, when his work on 
earth ceased. 

He was a native of Leicester, Massachusetts; a graduate of Williams Col- 
lege, from which, as well as Harvard, he received the degree of Doctor of 
Laws ; and commenced his career as a lawyer fifty-six years ago. He has 
been a member of both branches of the Legislature; a Judge of the Court of 
Common Pleas; for a short time, the manager of one of the largest manufac- 
turing corporations in the State; Governor of the Commonwealth: and, for the 
last twenty years, Bussey Professor of Law in Harvard University. He was 
the author of the very complete and valuable ‘‘ Treatise on the American Law 
of Easements and Servitudes,’’ in one volume; and of the learned and able 
‘* Treatise on the American Law of Real Property,’’ in three volumes. His 
interest in historical and antiquarian studies was frequently manifested in the 
preparation of occasional addresses and essays. He was a Vice-president of 
the Massachusetts Historical Society; and, during the winter preceding his 
death, a representative of Cambridge in the Legislature, and Chairman of 
the Judiciary Committee of the House of Representatives. He was one of 
the earliest and most intelligent promoters of our railroad system; and, for the 
greater part of his active life, a railroad director. He was a member of nu- 
merous charitable organizations, a firm supporter of religious institutions, a 
zealous friend of popular education, and ready to do his part and more of all 
social duties. 
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He had an even and sunny temper; and, with decided opinions, no animosi- 
ties. It was striking to notice how often those with whom he differed most 
would turn to him when in want of help, with a confidence that was never dis- 
appointed. His hospitalities were very wide; and embraced not only his large 
circle of friends, and strangers who had claims upon his attention, but also the 
humble, the awkward, and the friendless. He was the friendliest of men; 
he took an interest in every thing that concerned human welfare; he loved to 
make other people happy; and was always ready with counsel and assistance for 
all who needed it. His sympathies were inexhaustible, and he carried into 
old age the freshness and energy of youth. 

His industry was incessant and untiring; he thoroughly believed in his 
clients, and made their feelings and interests his own; he was the personal friend 
of every pupil in his office, and of every student in his classes; was honorable, 
patriotic, and humane. He did his best in every thing he undertook, and was 
as unpretending as he was upright. Every faculty and capacity that was 
given him was diligently and conscientiously employed. He was beloved in his 
home; honored and trusted by his neighbors and fellow-citizens; he amply dis- 
charged the debt due to his profession; and at the close of his laborious, useful, 
prosperous, and happy life, has been followed to the grave with a tribute of 


respect, affection, and gratitude as sincere and universal as falls to the lot of 
man. 


Inter-State Extrapition. — Supreme Court. —Joseph C. Davis, pe- 
titioner, for habeas corpus. —'The petitioner had been indicted in Vermont for 
obtaining money by false pretences, and was arrested on a warrant issued 
by the Governor of Massachusetts, upon a requisition from the Governor of the 
former State. He claimed his discharge on the ground that the indictment 
upon which the proceedings were founded was defective, in that it charged no 
offence against the laws of Vermont. His claim was resisted on the ground 
that the question whether the indictment was sufficient could not be raised. 

It was urged in behalf of the petitioner that the court was not precluded by 
the Governor’s warrant from inquiring whether the case was within the law; 
that, in Lawrence v. Brady, 56 N. Y. 182, the court held that, ** It is a con- 
dition precedent to a surrender upon requisition that the executive of the 
State upon whom the demand is made, be formally apprised of the facts upon 
which the duty depends; and the court has jurisdiction to interfere by habeas 
corpus, and to examine into the grounds upon which the executive warrant is 
issued; and, in case the papers are informal or insufficient, the prisoner will 
be discharged.”” And that in 7 Blatch., in the case of Jn re Farey, it was 
held that, ‘* it is not enough in a complaint praying the issue of a warrant in 
an extradition case, to charge a crime generally; but the offence should be 
clearly set forth, so that the court can see that a crime, for which extradition 
can take place, has been committed.’’ 

The court ordered that the prisoner be remanded to the custody of the officer 
arresting him, for the reason that ‘* the indictment sustantially charges a crime 
against the laws of Vermont, and its technical sufficiency must be determined 


by the courts of the State in which it was found, and not by this court upon 
habeas corpus.”’ 
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Sarvace. — Dererict.—U. S. District Court. — One Anchor and 
Chain. — This was a libel for salvage. The facts were these. The steamship 
Palestine, in cruising to anchor inside of Boston Light, at night, on Saturday, 
January 6, 1576, lost her anchor and chain. On the following Monday, Francis 
H. Cleverly, one of the libellants, master of the wrecking schooner Plover, 
who joined his crew with him in the proceedings, applied to the pilot who 
had brought in the steamship, to give him the range of the placé where 
the anchor and chain were lost. The pilot replied that he supposed that the 
agents of the ship, Warren & Co., of Boston, were negotiating for the recovery 
of the property ; and, if Captain Cleverly would bring an order from them, he 
would give him the information. Without seeing the agents, Captain Clev- 
erly went down with his vessel to the place he supposed to be that of the loss, 
and succeeded in finding the end of the cable. While he was trying to raise 
the anchor, which was very heavy and was fast in the clay, a wrecker came down 
who had been engaged by the agents of the ship upon the terms that he should 
have $25 if unsuccessful, and $50 if he brought up the anchorand chain. This 
wrecker had a steam winch, and offered the libellant, who was not provided with 
such an apparatus, to let him have the use of it; he also offered to buy out the 
libellant. Both offers were rejected, and this wrecker went back to Boston. The 
libellant found that he could not raise the anchor, and went to town and hired 
a wrecker who had the necessary means, and who had been an unsuccessful 
bidder for the contract, to come and recover the anchor, which he did. The 
claimants tendered the libellants 850, which was refused. 

In delivering his opinion, Lowe.t, J., said: — 


“ There seems to be an unwritten law in the harbor of Boston, that whoever first 
obtains possession of a lost anchor holds it against all the world, until the salvage is 
paid. Such a usage cannot stand the examination of the courts. This anchor and 
chain were not derelict in any proper sense. Their owners were known to the libel- 
lant, and it was known that they had the hope and reasonable expectation of recov- 
ering it. The libellant might have been a bidder for the contract; but he has no 
right to make his bid with one end of the cable in his possession. When the con- 
tractor came down and was prepared to offer him $25, which represented the full 
amount of trouble which the libellants had saved him, they should have accepted 
the offer. They were likewise bound to accept the offer of his steam winch, their 
own appliances being inadequate, by which they would have saved a day and a 
large expense. The net result of their exertions is that the true and known owners 
of the property have met with delay, trouble, and the expenses of a lawsuit, all 
growing out of the mistaken notion that possession of another man’s property gives 
the possessor a right to deal with it as-he pleases. The cases of ships or goods 
picked up at sea, in which there can be no reasonable ground to believe that the 
owners would ever have seen them again, if the salvor had not happened to find 
them, have no application to an anchor and chain lost in a known spot within the 
limits of the port where the vessel is lying. Considering that this is the first case of 
the kind, I shall allow the libellants the $25 without costs, though in the next case 
of the kind salvage will probably be refused. Decree accordingly.” 


The existence of the unwritten law of the harbor, to which the learned 
judge refers, would seem to furnish an argument to those who believe that 
the Norse Vikings were the earliest settlers on the coast. 
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MICHIGAN. 


PaRtTNERSHIP.—Smith et al. y. Sheldon et al. — Supreme Court. — An 
interesting question regarding the relations of outgoing partners and the cred- 
itors of the firm arose in this case. Smith, Place, and Owen, who were partners, 
and as such indebted to the defendants in error, dissolved in June, 1867; 
Place buying the assets of the concern and assuming its liabilities, including 
that to the defendants. The defendants soon after had notice of this arrange- 
ment, and, without the knowledge of the plaintiffs, took from Place a note in 
the firm’s name for the amount of their debt, payable at one day, with ten per 
cent. interest, but did not agree to receive the note in payment of the partner- 
ship indebtedness. Place became insolvent in 1872, and the plaintiffs were 
called on to pay the note. The defendants contended in the court below that, 
as they had never received payment of their bill, they were entitled to recover 
it of those who made the debt, — the giving of the note, which had remained 
unpaid, being immaterial, — but the plaintiffs insisted that, after the dissolu- 
tion and notice to the defendants, the plaintiffs stood simply as sureties to 
Place, and that any dealings with him to the prejudice of the plaintiffs would 
discharge them from that liability; and that the giving him time, however 
short, was, in law, injurious to them. The opinion of the court (per CooLry, 
C. J.), after deciding that, in the absence of express authority, Place had no 
right to give the note, proceeds :— 


“For a determination of the question whether Smith and Owen were entitled to 
the rights of sureties, it seems only necessary to point out the relative positions of 
the several parties as regards the partnership debt. Place by the arrangement had 
agreed to pay this debt, and as between himself and Smith and Owen he was legally 
bound to do so. But Smith and Owen were also liable to the creditors equally with 
Place, and the latter might look to all three together. Had they done so, and made 
collection from Smith and Owen, these parties would have been entitled to demand 
indemnity from Place. This we believe to be a correct statement of the relative 
rights and obligations of all. 

“ Now a surety, as we understand it, is a person who, being liable to pay a debt 
or perform an obligation, is entitled, if it is enforced against him, to be indemnified 
by some other person, who ought himself to have made payment or performed before 
the surety was compelled to do so. It is immaterial in what form the relation of 
principal and surety is established, or whether the creditor is or is not contracted 
with in the two capacities, as is often the case when notes are given or bonds taken. 
The relation is fixed by the arrangement and equities between the debtors or 
obligors, and may be known to the creditor or wholly unknown. If it is unknown 
to him, his rights are in no manner affected by it; but if he knows that one party is 
surety merely, it is only just to require of him that, in any subsequent action he may 
take regarding the debt, he shall not lose sight of the surety’s equities. 

“That Smith and Owen were sureties for Place, and the latter was principal 
debtor after the dissolution of the copartnership, seems to us unquestionable. It 
was then the duty of Place to pay this debt, and save them from being called upon 
for the amount. But if the creditors, having a right to proceed against them all, 
should take steps for that purpose, the duty of Place to indemnify and the right of 
Smith and Owen to demand indemnity were clear. Every element of suretyship is 
here present ; as much as if, in contracting an original indebtedness, the contract 
itself has been made to show on its face that one of the obligors was surety merely. 
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As already stated, it is immaterial how the fact is established, or whether the cred- 
itor is or is not a party to the arrangement which establishes it. 

“ This view of the position of the parties indicates clearly the right of Smith and 
Owen to the ordinary rights and equities of sureties. The cases which have held 
that retiring partners thus situated are to be treated as sureties merely, have at- 
tempted no change in the law, but are entirely in harmony with older authorities, 
which have only applied the like principle to different states of facts, where the 
relative position of the parties as regards the debt was precisely the same. We 
do not regard them as working any innovation whatever. The cases we particularly 
refer to are Oakely v. Passeller, 4 Cl. & Fin. 207; Wilson v. Lloyd, L. R. 16 Eq. 
Cas. 60; and Mellard v. Thorn, 56 N. Y. 402. 

“ And it follows, as a necessary result from what has been stated, that Smith and 
Owen were discharged by the arrangement made by the creditors with Place. They 
took his note on time, with knowledge that Place had become the principal debtor, 
and without the consent or knowledge of the sureties. They thereby endangered 
the security of the sureties, and, as the event has proved, indulged Place until the 
security became of no value. True, they gave but very short time in the first in- 
stance ; but as was remarked by the Vice-Chancellor in Wi/son v. Lloyd, L. R. 16 
Fq. Cas. 60, 71, ‘ the length of time makes no kind of difference.’ The time was the 
same in Fellows v. Prentiss, 3 Denio, 512, where the surety was also held discharged ; 
and see Okie v. Spencer, 2 Wheat. 253. 

“But that indulgence beyond the time fixed was contemplated when the note 
was given, is manifest from the fact that it was made payable with interest. In a 
legal point of view, this would be immaterial ; but it has a bearing on the equities, 
and it shows that the creditors received or bargained for a consideration for the 
very indulgence which was granted, and which ended in the insolvency of Place. 

When they thus bargain for an advantage which the sureties are not to share with 
them, it is neither right nor lawful for them to turn over to the sureties all the risks. 
This is the legal view of such a transaction ; and in most cases it works substantial 
justice.” 


MISSOURI. 


Equity. — INJUNCTION AGAINST THREATENED LIBEL. — Life Association 
of America vy. Boogher. — St. Louis Court of Appeals. The plaintiffs, an in- 
surance company, filed their bill, alleging that the defendant had composed 
and published libels respecting them; that the defendant threatened still fur- 
ther to print and publish libellous statements regarding the plaintiffs’ busi- 
ness, for the purpose of injuring it; and that the defendant was wholly 
insolvent and unable to respond in damages. The prayer was for an injune- 
tion to restrain the threatened publication. The defendant demurred, among 
other grounds, for the reason that a court of equity has no jurisdiction to 
restrain the publication of a libel. The opinion of the court (Gantt, J.), 
after some discussion of the clause in the constitution of Missouri which pro- 
vides ‘‘ that every person may freely speak, write, or print on any subject, 
being responsible for the abuse of that liberty,’’ proceeds: — 

“In Great Britain, there is no such thing as what we understand by the term ‘or- 
ganic law.’ The king, lords, and commons of that country can, whenever so minded, 
effect any conceivable change in the institutions of the United Kingdom. Hence, 
there is no fundamental or constitutional law in that country, securing freedom of 
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speech or of the press, though there is no land in which that freedom is practically 
more assured, But not even in that country, where the rigid restraints which bind 
our government do not exist, have any of its courts, since the abolition of the Court 
of Star Chamber, asserted the jurisdiction which the plaintiff invokes. When, in 
the hurry of a trial at isi Prius, an expression fell from the lips of the presid- 
ing judge, tending to the assertion of such a jurisdiction, or rather imagining such 
a jurisdiction to be vested in another court, the intimation, though plainly obiter 
dictum, alarmed the vigilance of the English bar, and occasioned an unmistak- 
able protest. In the case of Du Bost v. Beresford, 2 Camp. 511, Lord Ellen- 
borough, at isi Prius, let such an expression fall. This was in 1810, a time 
when Tory views of government were in the ascendant. In the edition of the 
State Trials, by Howell, in 1816 (vol. xx., note to page 798), the learned and 
careful editor, annotating the case of Rex v. Horne, tried before Lord Mansfield 
in 1777, says: “Not unconnected with the law of libel upon which Mr. Horne said 
so much in this case, is the dictum of Lord Ellenborough in the case of Du Bost v. 
Beresford, 2 Campbell’s Nisi Prius, 511, being an action for destroying a picture 
which was publicly exhibited, but which was largely defamatory of a gentleman and 
his wife, who was defendant’s sister, Lord Ellenborough (C. J. K. B.) said: ‘If it 
was a libel upon the persons introduced into it, the law cannot consider it valuable 
asa picture. Upon an application to the Lord Chancellor, he would have granted an 
injunction against its exhibition, and the plaintiff was both civilly and criminally 
liable for having exhibited it.” ‘I have been informed by very high authority,” 
proceeds Mr. Howell, “ that the promulgation of this doctrine relating to the Lord 
Chancellor’s injunction excited great astonishment in the minds of all the practitioners 
of the courts of equity, and I had apprehended that this must have happened, since 
I believe there is not to be found in the books any decision or any dictun posterior 
to the days of the Star Chamber, from which such doctrine can be deduced, either 
directly or by inference or analogy, unless, indeed, we are to except the proceedings 
of Lord Ellenborough’s predecessor, Scroggs, and his associates, in the case of Henry 
Care, in which case it was ordered that the book entitled the ‘ Weekly Packet of Ad- 
vice from Rome, or the History of Popery,’ be not further printed or published by 
any person whomsoever.” The case of Care is to be found in 7 Howell’s State 
Trials, p. 1111. A case was tried in 1680, in the reign of Charles II. ; Scroggs, C.J., 
presided, and Jeffries prosecuted. This, it seems, furnished the only precedent, since 
the abolition of the Court of Star Chamber, on which Lord Ellenborough could have 
relied. The law, as laid down in England by Lord Eldon, in 2 Swanston, 412, 418, 
Gee v. Pritchard, and by Lord Langdale, in 11 Beavan, p. 112, Clark v. Freeman, and 
in New York by Chancellor Walworth, in 8 Paige, 24, Brandreth vy. Lance, utterly re- 
pudiates the decision of Scroggs and the unguarded dictum of Ellenborough. The 
last authority is that of an American court, which treats almost contemptuously the 
suggestion that the publication of a libel may be enjoined. To the same effect, see 
§ 948 a of 2 Story Comm. on Eq. Jurisp. (11th edition). 

“No case is cited by the learned counsel for appellant in which the jurisdiction 
here claimed has been exercised. All that they venture to suggest is, that the va- 
rious English courts which have refused to exercise such a jurisdiction have placed 
their refusal on grounds which do not make such refusal certainly apposite to the 
circumstances shown by this petition. The refusal has been uniform. The reasons 
assigned for it have been various, according to the peculiarities of the cases in which 
they were given. To argue from the qualifications of so many concurring refusals, 
that it may be inferred that, but for the qualifications, the refusals would not have 
been made, would be an exceedingly unsafe line of argument anywhere.” 
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SUMMARY OF EVENTS. 


PENNSYLVANIA. 


Emryent Domarn. — Supreme Court. — Darlington vy. United States. 
— By act of Congress of March 3, 1873, the Secretary of the Treasury was 
authorized ‘ to purchase at private sale, or if necessary by condemnation in 
pursuance of the statutes of Pennsylvania,” a piece of ground in Pittsburg, for 
the erection of certain public buildings. By act of April 2, 1873, the State 
of Pennsylvania consented ‘to the acquisition by the United States’? (of the 
lands yeeded) . . . ‘* by condemnation in the same manner as land is now 
taken for public purposes under any . . . statute for railroad or other pur- 
poses.’’? The United States proceeded, pursuant to the Pennsylvania statute, 
to condemn a parcel of land of the plaintiff. The plaintiff resisted the pro- 
ceedings, for the reason, among others, that the legislature ‘‘ cannot delegate 
the power of eminent domain.’’ On this point the court (Paxson, J.) 
says: — 

“The State may take the property of a citizen for public use by virtue of the 
right of eminent domain; but it cannot take it for the benefit of another sovereignty 
for the use of the citizens of the latter, nor can it delegate the right of eminent 
domain to another sovereignty for such purpose. I am aware that it has been held 
otherwise in Gilmer v. Lime Point, 18 Cal. 229, and in Burt v. The Merchants’ Ins. 
Co., 106 Mass. 356. But a different doctrine was asserted in Trombley v. Humphrey, 
23 Mich. In that case, speaking of the exercise of the power by the State for 
the United States, the court says: ‘For the one to enter the sphere of the other, and 
supply its officers and machinery in the exercise of its eminent domain for the benefit 
of the other, would not only be as much without warrant, but also as much a work 
of supererogation, as for the United States to exercise the like authority and employ 
the like agencies for a foreign country.’ Again: ‘the eminent domain in any sov- 
ereignty exists only for its own purposes; and to furnish machinery to the general 
government, under and by means of which it is to appropriate land for national ob- 
jects, is not among the ends contemplated in the creation of the State governments.’ 
The foundation of the right of eminent domain is a necessity. The reason utterly 
fails when one sovereignty proceeds to take land for the use of another sovereignty. 
This seems to be the view taken by the Supreme Court of the United States in 
Kohl v. The United States. Says Justice Strone : ‘ The proper view of the right of 
eminent domain seems to be, that it is a right belonging to a sovereignty to take pri- 
vate property for its own public uses, and not for those of another. Beyond this 
there exists no necessity, which alone is the foundation of the right.’ It is not a 
sufficient answer to this to say that the public buildings proposed to be erected are 
for the accommodation of our own citizens. That is a secondary object. The pri- 
mary object is the accommodation of the business of the United States government 
and the convenience and comfort of its officials. The citizens of this State have no 
rights in said buildings not common to all other citizens of the United States; nor 

have they any control over them.” 


ENGLAND. 


Petition aF Ricut. — Court or Appear. — Rustomjee v. The Queen. 
We have already noticed the decision made by the Queen's Bench division of 
the High Court in this case (10 Am. Law Rev. 792). This decision has now 
been affirmed by the Court of Appeal, and the case has excited much attention 
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on account of the supposed analogy between the position of the petitioner, and 
that of the parties who claim a share in the Alabama award. The facts were 
these. The petitioner, a British subject, was engaged in business in Hong 
Kong in 1838. Certain Chinese merchants, licensed by their government to 
trade there, had formed a company called a ‘* Cohong,’’ by whose rules, if any 
member indebted to a foreign merchant failed to pay, all the members became 
liable for the debt. The claim was examined, and, if found correct, was en- 
tered on the company’s books, and payment was enforced. A member of the 
Cohong indebted to the petitioner failed; but, before the claim could be ex- 
amined and entered, war broke out between England and China. The 
petitioner thereupon sent his claim to Captain Elliott, the then superintendent 
of trade of British merchants in China, who promised that the Chinese govern- 
ment should be made to pay it when terms of peace were arranged. After- 
ward, Sir Henry Pottinger, Elliott’s successor, promised the petitioner, during 
the negotiations for peace, that his claim should be insisted on. A treaty of 
peace was made in 1842, by which the Emperor of China promised to pay 
the Queen $3,000,000, ‘ as and for the amount of debts due to British subjects 
by Hong merchants,’ and the money was paid over. 

The petition prayed that the Queen would direct the payment of the pe- 
titioners’ claim. The Attorney-General demurred, and the demurrer was sus- 
tained by the Queen’s Bench. In delivering their opinion in support of the 
decision below, the Court of Appeal says: — 


“The treaty of 1842 between her Majesty and the Emperor of China, being an 
act of state, was referred to, both in the court below and before us, to ascertain the 
exact words upon which the supposed obligation had arisen. The fifth article of 
that treaty, after providing for a certain amount of freedom of trade on the part of 
British merchants residing in China, proceeds as follows: ‘And His Imperial Ma- 
jesty further agrees to pay to the British government the sum of three millions of 
dollars, on account of debts due to British subjects by some of the said Hong mer- 
chants, or Cohong, who have become insolvent, and who owe very large sums of 
money to subjects of Her Britannic Majesty.’ The sum is paid in gross, or in the 
rough, not as the ascertained total amount, but ‘on account of’ debts due to British 
subjects by Chinese merchants, who are said to owe, not ‘three millions of dollars,’ 
nor ‘ the said sum,’ but ‘ very large sums of money,’ to British subjects. The money 
was paid to the British government, not for British subjects, but ‘on account of 
debts due to British subjects.’ It was paid as a lump sum in round figures. No 
specific sum was ever ascertained, either between the two governments, or between 
the British government and the supplicant, as the amount of the supplicant’s claim, 
and it is plain that no such specific sum was ever considered between the plenipo- 
tentiaries who negotiated the treaty. It is not, therefore, correct to say, as the sup- 
plicant does in his petition, that this money was ever paid to the plenipotentiaries 
of the Queen, ‘ for the purpose of paying his claim;’ it was never received for such 
a purpose ; and upon the true construction of the language of the treaty, quite apart 
from higher and wider considerations, we think that the case of the supplicant must 
fail. 

“Secondly, upon these higher and wider considerations, as to which, in a case of 
this kind, we ought not to abstain from expressing an opinion, we thik he fails also. 
We assent, upon full consideration, to the reasoning of the judges in the court below. 
The making of peace and the making of war, as they are the undoubted, so they 
are, perhaps, the highest, acts of the prerogative of the Crown. The terms on which 
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peace is made are in the absolute discretion of the sovereign. If Captain Elliott did 
(to use the words of the petition) promise that the Queen would compel the Chinese 
government to pay these claims when terms of peace were arranged ; if Sir Henry 
Pottinger did promise that these claims should be insisted on, and should be paid, 
they both exceeded their authority, and promised what they had no power to per- 
form, or to pledge the Queen to perform. The Queen might or not, as she thought 
fit, have made peace at all; she might or not, as she thought fit, have insisted on 
this money being paid to her. She acted throughout the making of the treaty and in 
relation to each and every of its stipulations in her sovereign character, and by 
her own inherent authority ; and, as in making the treaty, so in performing the 
treaty, she is beyond the control of municipal law, and her acts are not to be 
examined in her own courts. It is a treaty between herself as sovereign and the 
Emperor of China as sovereign ; and though he might complain of the infraction, if 
infraction there were, of its provisions, her subjects cannot. We do not say that 
under no circumstances can the Crown be a trustee; we do not even say that 
under no circumstances can the Crown be an agent ; but it seems clear to us, that in 
all that relates to the making and performance of a treaty with another sovereign 
the Crown is not, and cannot be, either a trustee or an agent for any subject whatever. 

“We do not, indeed, doubt that, on the payment of the money by the Emperor 
of China, there was a duty on the part of the English sovereign to administer the 
money so received according to the stipulations of the treaty. But it was a duty to 
do justice to her subjects according to the advice of her responsible ministers ; not 
the duty of an agent to a principal, or of a trustee to a cestui que trust. If there has 
been a failure to perform that duty, which we only suggest for the sake of argu- 
ment, it is one which Parliament can and will correct ; not one with which the courts 
of law can deal. It is, indeed, in the highest degree unlikely that there has been, or 
ever will be, such a failure. In this country, five and thirty years would not have 
run their course without the attention of Parliament being called to the unjust with- 
holding of money by the English government from an English subject entitled to it. 
But, whether this is so or not, it is to Parliament alone that the supplicant can have 
recourse.” 

We print the judgment of the court somewhat at length, because we wish 
to correct the mistaken idea that this case lends any support to the pretensions 
of those who have claimed that Congress has the right to divert the money 
which the United States received from the purposes for which it was paid, and 
apply it to others for which it was never intended. The court does not decide 
that the Crown has the right to apply money received for the subject to another 
purpose. The language is express: ‘‘ We do not doubt that there was a duty 

on the part of the English sovereign to administer the money so received 
according to the stipulations of the treaty.’’ The court decides only that the 
duty is one the performance of which Parliament alone can enforce. Our 
Congress, charged with the same duty, can plead no lack of power as an excuse 
for failing to perform it. 


Mr. Tuomas Lewin, the well known author of ‘‘ Lewin on Trusts,”’ died 
January 5th. Mr. Lewin, who was born in 1805, was a graduate of Trinity 
College, Oxford, and was called to the bar at Lincoln’s Inn in 1833. He was 
one of the six conveyancing counsel of the court appointed by Lord St. 
Leonards on the passage of the Court of Chancery Amendment Act in 1852. 
Aside from his professional reputation, Mr. Lewin was well known as an 
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author and scholar. After somewhat extended travels in the East, he brought 
out in 1851 ‘* The Life and Epistles of St. Paul.’’ In 1861, he put forth a 
book on the topography of Jerusalem. He was also the author of ‘ Fasti 
Sacri,’’ or “ A Key to the New Testament Chronology,’’ and of ‘*‘ The in- 
vasion of Britain by Julius Cwsar.’’ His extreme carefulness is shown by the 


fact that he made a special visit to the Holy Land to verify the statements 
contained in his Life of St. Paul. 


Maaistrates’ Decistons. — There would seem to be a growing want of 
care or of capacity on the part of English magistrates in finding out what the 
matters with which they are called upon to deal really are. Some little time 
ago a man was brought before Sergeant Cox, charged with an attempt to steal, 
and convicted. The court proceeded to sentence him to five years’ imprison- 
ment, the maximum punishment allowed by law for an “attempt ’’ being 
three years, — and that against the remonstrance of the prisoner, who exclaimed, 
«Five years for an attempt! It is only three.” The prisoner was afterwards 
brought back into court, when it was explained to him that the court supposed 
he had been convicted of stealing, and not merely of the attempt to steal, and 
the punishment was reduced. Another incident of the same sort occurred 
recently at the Quarter Sessions held at Exeter. The Law Times says: — 


“ A singular incident occurred at the recent Quarter Sessions held at Exeter. A 
prisoner was convicted of having stolen four books from an inn, and sentenced to 
twelve months’ imprisonment. He was duly transferred to the jail, his beard was 
shaven off, and his hair close cropped, in conformity with the prison regulations. The 
grand jury, however, had found no true bill. Through some oversight this fact had 
been overlooked, and the case was called on as though a true bill had been found. 
The facts becoming known, the prisoner was again brought up and ordered to be 
discharged. An interesting question might, under the circumstances, be raised, Has 
the prisoner any right of action for false imprisonment? If so, against whom should 
it be brought? After all, the most curious circumstance in the whole affair is that 
one jury should convict upon evidence which the other jury did not think sufficient 
to indicate even a primd facie liability. Such a circumstance is not calculated to 
make the public repose confidence in the verdict of juries.” 


We venture to add that the magistrate does not seem clear of blame. 


Women As Lawyers. — The Council of University College, London, have 
awarded the Joseph Hume Scholarship in Jurisprudence to a lady who has 
already taken the first place in all that women are permitted to attend at that 
institution, and who is now working her way in such active business at the 
law as is allowed to persons who are not called to the Bar. 


Law Books. — The rapid increase in the number of volumes of reports is 
a frequent subject of complaint. It would seem, however, that the number of 


books on law increases no less rapidly. There were published in Great Britain _ 


in the year 1876, 101 new books on law and jurisprudence, and 63 new editions 
of earlier works on law. 


CORRESPONDENCE. 


To rue Epiroxs oF THE “ American Law Review:”— 


Bats more, Jan. 5, 1877. 

“ Gentlemen, —In your criticism upon ‘Fraudulent Conveyances,’ you say that I 
have not cited the ‘leading and well known case’ of Winchester v. Clark, reported in 
12 Allen, 605. Now, if you will take the pains to examine the report, you will find 
that there is no such case there ; moreover, no such case has ever been decided. 

“ The case that is ‘leading and well known’ is the case of Winchester v. Charter, 
12 Allen, 606. This case was before the court three times; to wit, 12 Allen 606, 97 
Mass. 140, and 102 Mass. 272. If you will turn to page 311 of ‘ Fraudulent Convey- 
ances,’ you will find the case correctly cited, together with all reports of it. 

“ Your criticism covers two pages, and in that you have committed three blun- 
ders: you misnamed a case by citing Winchester v. Charter as Winchester v. Clark ; 
you cited it from 12 Allen 605, instead of 12 Allen 606; you erroneously charged 
that I had omitted it. If you can commit three blunders in two pages in reference 
to a decision in your own State, what indulgence ought to be allowed to an author 
who cites five thousand cases, and fills six hundred pages ? 

“TIT do not undertake to say that there are no errors in the work. I am too well 
aware of the difficulty of finding all the cases where they are so numerous, and of 
giving the substance of the decisions, to make any such assertions. But I do say 
that thus far you have failed most signally to point them out. 

“The criticism, moreover, shows the precise value of criticisms generally on 
law-books. In order to criticise justly, the critic should be as thoroughly master of 
the subject as the author is. This rarely happens: consequently the critic: when he 
ventures on any thing beyond vague generalities, only too frequently lays himself 
open to a criticism that is more just than his own. 

“ The law for which you cite Smith v. Vodges, you will find on page 312 et seq. 

“In regard to criticism on style, permit me to say that I prepare my books to 
suit myself; and if they cite cases correctly, and give the law accurately, I am indif- 
ferent to mere style. Trusting that you will do me the justice to print my reply, 

“T remain yours truly, 
F. Bump.” 


We willingly publish this letter from Mr. Bump, in order that we may correct an 
error in our last number, by which some injustice was done to that gentleman. The 
reviewer accidentally wrote the name of the defendant wrong in making a minute 
of Winchester v Charter, after examining it in 12 Allen; and, as Mr. Bump cites it 
from 94 Mass. instead of 12 Allen, a method of citation not familiar to us, the error 
was not discovered. The faults in the work to which we especially called attention 
were not sins of omission, and the errors of a critic can hardly be considered in set- 
off to the faults of a law-book. In regard to the law laid down in Smith v. Vodges, 
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Mr. Bump says, “ you will find it on page 312 et seg.” The “et seq.” was what we 
especially objected to. 

With Mr. Bump’s remarks in regard to his style, we cordially agree. We trust, 
however, that he will not feel offended by Macaulay’s remark, that “ it is not by his 
own taste, but by the taste of the fish, that the angler is determined in his choice of 
bait.” — Eps. 


WE have received a letter in reference to the story of Mr. Greenleaf and General 
Fessenden told in the notice of “ Greenleaf on Evidence,” which was published in our 
last number. We should be glad to print it in full, but are prevented by want of 
room. The writer requests us to publish an extract from “ A History of the Law, 
the Courts, and the Lawyers of Maine, by William Willis,” which contains, he tells 
us, the true version of the anecdote. It does not differ materially from the story as 
we told it, except that the part taken by Mr. Greenleaf in our version is ascribed by 
Willis to General Fessenden. ‘ Non nostrum tantas componere lites.” 
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